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THIS AGREEMENT is dated

30886-5-8493-v8.0

-‘Agreement.

____May 2014 and made between:

MERCIA WASTE MANAGEMENT LIMITED of The Marina, Kings Rdad,

SEVERN WASTE SERVICES LIMITED of The Marina, Kings Road, Evesham

nd (the "Operator"); and

of The Marina,
nd ("Beacon Waste“)

Kings Road, Evesham,

1 Beacon Waste are parties to an operation and
ntered into on 22 December 1998 (the "Original
services in connection with the Project (as defined

|
In connection with certain mod]ficatlons to the Service Contract (as defined in the

(as defined in the Original OMA). will no longer

The Contractor has on or about‘ the date of this Agreement entered into an EPC

‘Zosen Inova AG as EPC contractor has undertaken

. The Parties have agreed to egter into this Agreement in order to record the
the Original OMA.
| .

6]
: Evesham, Worcestershire, WR11] ‘3XZ, England (the "Contractor"),
)
Worcestershire, WR11 3XZ, Engl
(3) BEACON WASTE LIMIT
Worcestershire, WR11 3XZ, EngHa
RECITALS: ' i
(A) The Contractor, the Operator al‘lc
maintenance services agreement 1e
OMA"} for the provision of certain
in the Original OMA).
(B)
Original OMA) the Guarantors
construct the Waste to Energy Pla.qt {as defined in the Original OMA).
' \
©
contract pursuant to which Hitachj |
to construct the Waste to Energy Plant
) |
amendments to and restatement of
1T IS AGREED as follows |
1. DEFINITIONS AND IN TERPRETATION
1.1 Definitions ‘
In this Agreement: 1
|

"Amended OMA" means the !(jrigmal OMA, as amended and restated by this

“Amended OMA Effective Date"

"Direct Agreement in favour
substantially in the form attached
Councils). ‘

"Direct Agreement in favauni'
substantjally in the form attached
Funders).

has the meaning given to it in Clause 2.

of the Councils" means the direct agreement
as Schedule 2 (Direct Agreement in favour of the

of the Funders” means the direct agreement

as Schedule 3 (Direct Agreement in favour of the
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1.2

1.3

14

(®)

"Operation and Maintenance

\
b:‘ervu:es Parallel Loan Agreement’ means the

operation and maintenance servic ,s‘ parallel loan agreement dated 22 December 1998

between the Contractor and the O :

|
“Operation and Maintenance Se
operation and maintenance service
1998 between the Contractor, the|
Services (UK) Limited (formerly
"Technical Support Provnders") |

"Parties” means the parties to ThlS
context so requires.

"Power of Attorney” means the p
as Schedule 4 (Power of Attomey)|

Incorporation of defined terms 1

(a)

‘Unless a contrary indicatio'xﬁ

T ator.

r‘vices Technical Support Agreement” means the
s technical support agreement dated 23 December
Operator and Urbaser S.A. and FCC Environment
known as FOCSA Services (UK) Limited) (the

Agreement and "Party"” means aixy of them as the

ower of attorney substantially in the form attached

appears, a term defined in the Original CMA hag

the same meaning in this Agreement.

The principles of consl:ruct?
if set out in this Agreement.
Clauses

In this Agreement any reference to

on set out in the Original CMA shall have effect as

a "Clause" or a "Schedule” is, unless the context

otherwise requires, a reference to g
Third party rights

A person who is not a party to

thlS Agreement has no right under the Contracts

Clause in or a Schedule to this Agreement.

(Rights of Third Parties) Act 1990\ to enforce or to enjoy the benefit of any term of

this Agreement.

CONDITIONS PRECEDENT TO ‘THE AMENDED OMA

The Amended OMA shall not become effective until the execution and delivery by

the respective parties thereto of the Direct Agreement infavour of the Councils, the
Direct Agreement in favour of the F‘unders and the Power of Attorney (the "Amended _

OMA Effective Date™).

RESTATEMENT OF THE ORIGINAL OMA

|
Ll
With effect from the Amended OM

in Schedule 1 (Restated Agreement).

A Effective Date the Original OMA shall be

|
M
amended and restated so that it sha];ll be read and construed for all purposes as set out
‘ .
|
|
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42

51

5.2

7.1

72

30886-5-8493-v8.0

Parallel Loan Agreement

LETTERS OF CONFIRMATION

\
Letter of confirmation relating t(‘) the Operation and Maintenance Services

Technical Support Agreement

The Operator shall procure that th
Contractor and the Operator sha]lI
Operation and Maintenance Ser

Technical Support Providers shall provide, and the
ackriowledge, a letter of confirmation relating to the
\ﬁices Technical Support Agreement in the form

attached as Schedule 5 (ConﬁrnJa ion in relation to the Operation and Maintenance

Services Technical Support Agreemnent dated 23 December 1998).

Letter of confirmation relating tto the Operation and Maintenance Services

The Contractor and the Operator
the Operation and Mainlenance

attached as Schedule 6 (Conﬁrmcf

|
w

s‘hall execute a letter of confirmation in relation to
Services Parallel Loan Agreement in the form
tion in relation to the Operation and Maintenance

Services Parallel Loan A greement dated 22 December 1998).
Il .

CONTINUITY AND FURTHER ASSURANCE

Continuing obligations

The provisions of the Original
continue in full force and effect.

Further assurance

OMA. shall, save as amended by this Agreement,

The Parties shall do all such acts and things necessary or desirable to give effect to the

amendments effected or to be effe

FEES AND EXPENSES

cted pursuant to this Agreement.

Each Party shall bear all costs and expenses (inciuding legal fees) reasonably incurred

by it in connection with the

negotiations, preparation, and execution of this

Agreement and any other documents referred to in this Agreement.

MISCELLANEOUS

Incorporation of terms

The provisions of elause 45 (;

diudication Procedure), clause 46 (Arbitration

Procedure), clause 48 (Notices), k lause 55 (Waiver), clause 56 (Survival), clause 57
(Severance) and clause 59 (English Language) of the Amended OMA shall be
incorporated into this Agreement as if set out in full in this Agreement and as if
references in those clauses to "this| Agreement” are references to this Agreement.

Counterparts

This Agreement may be executed|in any number of counterparts, and this has the
same effect as if the signatures jon the counterparts were on a single copy of this

Agreement.
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8.  GOVERNING LAW a
|

This Agreement and any non-corfl‘tractual obligations arising out of or in cbnnectibn
with it are governed by English law. :

This Agreement hkas been entered infitﬂ) on the date stated .at the beginning of this
Agreement. i
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B
THIS AGREEMENT is made as a deed angi originally dated 22 December 1998 as amended
and restated on ___ May 2014 ;

1

B_ETWEEN:

(1) MERCIA WASTE MANAGEN@E‘)‘NT LIMITED, a company incorporated under
the laws of England (the "Contracﬂ‘)r")

(2} SEVERN WASTE SERVICES L

IMITED, a conpany in_corporafed under the laws
of England (the "Operator"); and ' : '

(3) BEACON WASTE LIMITED,
England (the "Beacon Waste").

a company incorporated under the laws of

WHEREAS: 1

(A)  Subject to the provisions of thlS A‘grecment the Contractor and (in respect of each

: Installation for so long as it is holﬁie‘r of a Waste Management Licence in respect of

such Installation) Beacon Waste w1sh

_ ]

(a)  to engage the Operator toloarry out the operation and maintenance of the
Project or of such Installatlon‘(as relevant);

(b) ~ to procure that Beacon Waste makes available the Landfill Site to the Operator
" to enable the Operator to carrv out the Landfill Operations, '

(B) It is intended that the Operator w1f1 pursuant to this Agreement and in accordance
with the terms hereof, be responsible] inter alia, for:

(a)  from timé to time during the Contract Period, the operation, maintenance and
management of: j :
|

) the Bulk Storage Fagilities;

(iiy  the Compost Plant;

(iii)  the Household Wast

L4}
(€]
g
Y
A

{iv)  the Existing Transfet Statlons
{v)  the Presorted MRE; . |
(vi)  [notused];
(vif)  [not used];

(viii) the Kerbside CoIlect‘ion of Recyclable Materials in accordance with
arrangement(s) withjthe WCAs;

(ix)  the Landfill Site; |

30886-5-8492.v6.0 -1 - ‘ 70;40479 127




NOW IT IS AGREED as follows:

1.1

1.2

30886-5-8492-v6.0

®) |

the Service Contra

any other aspects ¢

t the Contract Services to be performed pursuant to
.,t including pursuant to any variation thereto agreed

in accordance with the terms of the Service Contract; and

(xi)

providing perso

ieﬂ and assisting in the commissioning of the Waste to

Energy Plant including the provision of the Commissioning and
Mobilisation Perigd Services, and

(b

)] the operation, ma;"‘l‘
Plant, including a}
equipment required
applicable, steam to 1”

(i)

L
following the Commercial Operation Date:
|

tenance and management of the Waste to Energy
associated plant and equipment such as plant and

for the transfer and supply of power and, whcre
offtaker(s); and

~ each of the items referred to in Recital {B)(a) above.

PART I

DEFINITIONS A‘ND INTERPRETATION

DEFINITIONS AND INTERPRETATION

Definitions by Incorporation

Unless otherwise defined, terms and expression in this Agreement shall bear the same

meaning as set out in the Service Contract.

Definitions

In this Agreement:

"Additional Commissioning" is d(l-:ﬁncd in Cla_tﬁse 18.2 (Provision of Commissioning
| ‘ ‘
|

and Mobilisation Period Service.s')‘

"Adjudication” means an adjudi
"Adjuadication Notice" is defined

"Adjudication Procedure" mean
45 (Adfjudication Procedure) and

a’inon under Clause 45 (ddjudication Procedure).
|

i#‘l Clause 45.1 (Adjudication Procedure).

the procedure for adjudication set out in Clause

in the TeCSA Adjudication Rules Provided that in

the event of inconsistencies, Clausq 45 (Adjudication Procedure) shall prevail.

"Adjudicator” is defined in Clau

"Advance"
Agreement,

"Affiliate" means, with respéct to

é 45.2 (Adjudication Procedure),

\
S
N .
is defined in the Qﬂ)‘eration and Maintenance Services Parallel Loan -

0 2 company, any other company which controls, is .

controlled by or is under the common control with that company.

70-40479127
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“Agreed Operating Budzet” [

l . .
"Agreed Operating Profit" is deﬁr;ned in Clause 25 (Agreed Operating Profif).

"Agreement” means this Agreemd

"Allowable Reimbursable Oper
Expenditure).

"Arbitrator" means an arbitrat
Procedure).

"Bring Schemes" means a set o

7 1t, including the Recitals and Schedules.

\
t‘ing Cost" is defined in Clause 24.1 (Limitation on

) appointed pursuént to Clause 46 (Arbifration

containers used for the deposit and recycling of

paper, glass, metals and plastics and located at strategic locations, such as
supermarkets and Household Wasti‘:‘ Sites.

"Budget Category” means a line i
"Bulk Sterage Facilities" meai
originating from Bring Scheme
Herefordshire and Worcestershire|

"Claiming Party" is defined in Cl

l%m in an Agreed Operating Budgét.

1 the storage facilities for recyclable materials
s| and/or Kerbside Collections provided within

alllse 36 (Definition of Force Majeure Eveny),
|

"Commercial Operation Date" n}‘eans the date on which the Contractor notifies the

Operator in writing that the Was
commercial operation.

"Commissioning and Mobilisat;

Date to the Commercial Operation

Section B (Commissioning an
1 {Operator Services).

"Commissioning and Mobilisatio
v

"Commissioning Protocol" has th

"Consequential Loss" means an;
production, loss of profit, loss of

te to Energy Plant has entered, or will enter, into

|
EOLI Period" means the period from the Effective
j ate. '

‘ 1 Period Services" means the Services set out in
Mobifisation Period Services) of Schedule

|
|

g/meaning given to the term in the EPC Contract.

Vv ‘mdirect_ or consequential loss (including loss of
revenue, loss .of contract, loss of goodwill, loss of

use or liability under other a ‘eements) resulting from the performance or
non-performance of any obligation hereunder, any aci of negligence, breach of

contract or otherwise by any party

have known, that such indirect or
a result of such breach.

"Consumables” means consumab

Plant or any part of it includin

and whether or not such party knew, or ought to
Tnsequcntial loss would be likely to be suffered as

C

es of all kinds required for the Waste to Energy
oils, grease, chemicals, lubricants, filters, resins,

speciality gases, fuels (except Conf

electricity and water,

act Waste and Non-Contract Waste) but excluding

7040479127




"Contract Services" means the érvices and the Additional Services as defined in the

Service Contract.

"Contract Year" means:
(a)
®

the First Contract Year; aj
I
each suceceeding period ic}:
on 31 March Provided

Agreement is not 31 Marf;ﬁ:

on 1 April and ending
at if the date of expiry or termination of this
the final Coniract Year shall end on such date.

12 months commencing

"Contractor Consents™ means 2l Necessary Consents required for the provision of

the Services and/or the operatio: : ‘z‘md maintenance of the Installations but excluding
the Operator Consents. |

|
"Contractor's Insurances” is defi

ned in Clause 33.1 (Insurance).

"Contractor's Monthly Invoice
Invoice) of Schedule 2 (Payments

—

|
|is defined in Paragraph 2 (Contractor's Monthly
and Invoices).

"Councils" means WCC and HDC“,\

Ialluse 26.4 (Payments).

"Daily Fixed Fee" is defined in G

“Default Rate" means or in the event that no such rate
is quoted in respect of the relevant period such equivalent rate as the patties may
agree or in default of agreement #s‘ determined by an Adjudicator in accordance with
Clause 45 (Adjudication Procedur"}e). '

N

"Defect” has the meaning gi|\L n to0 such term in the EPC Contract and
notwithstanding the foregoing includes any defect or deficiency in the design or
construction of the Waste to Encr'gx Plant in respect of which the Contractor is or will
be entitled to receive Performance Liquidated Damages under the EPC Contract and
any other material defect or defici eﬁmy in such design or construction.

"Defect Liability Period” has the|meaning given to such term in the EPC Contract.

30886-5-8492-v6.0

"Direct Agreement in favour
substantially in the form attached
Councils).

"Direct Agreement in favour
substantially in the form attached
Funders). |

"Direct Losses" means all damage

of the Councils" means the direct agreement
as Schedule 4 (Direct Agreement in favour of the

1
of the Funders" means the direct agreement
as Schedule 5 (Direct Agreement in favour of the

| :
losses (including Third Party Revenue), liabilities, -

. . JT . .
claims, actions, costs, expenses (x'r;cludlng the cost of legal or professional services,

legal costs being on an indemnity
arising under statute, contract or
Indirect Losses;

b;asis), proceedings, demands and charges whether
at common law but, to avoid doubt, excluding

7040479127




"Dispute” means any dispute or dli‘ﬁerence of any kind whatsoever between any or all
of the parties to this Agrecment arising out of or in connection with this Agreement or
the subject matter thereof, mcIudmg any question regarding (a) its existence, validity
or termination or (b) payments or hab111t1es in respect thereof.

"Dispute Resolution Procedure"‘ means together Part X - (Dzsputes) of this
Agreement and the TeCSA Adjudlcation Rules Provided that in the event of
inconsistencies Part X (Disputes) sh;all prevail over the TeCSA Adjudication Rules,
"Due Date for Payment" means; ‘(t‘he date on which payment becomes due under
Paragraph 1(f) (Operaror's Mont l Invoices), Paragraph 2 (Contracior’s Monthly
Invozces) or Paragraph 3 (Final Invozces) (as relevant) of Schedule 2.

"Early Payment" is defined in CIahée 269 (Payments)

"Effective Date” means the date 011‘ a notice from the Contractor to the other parties
. stating that this Agreement is effec p.

"EPC Contract" means the confract entered into on or about the date of this
Agreement between the Contractor an‘d the EPC Contractor.

"EPC Contract Guarantor" meang fihtachl Zosen Corporation.
"EPC Contractor” means Hitachi Z a‘pen Inova AG.

"EPC Contractor Related Party means the EPC Contractor's agents and sub-
contractors and its or their sub-coaltractors of any tier and its or their directors,
officers, employees and workmen i relation to the project and any person on or at the
Site at the express or implied mw ation of the EPC Contractor (other than the
Contractor);

"EPC Early Payment" is defined in Clause 10.6 (Payments in respect of Defects).

"EPC Entitlement” is defined in CIé.use 10.2 (Payments in respect of Defects).

"Existing Transfer Stations” mealns the two emstmg centres at Reddiich and
Leominster where domestic and eommerc:al waste is received which is subsequently
compacted for transport. | 1 :

"Extended Defects Liablhty Permd'[ has the meaning given to such term in the EPC

Contract. ;

aph 3 (Final Invoice) of Schedule.? (Payments

"Final Invoice” is defi ned in Paragr
and Invozces)

i ' :
"First Contract Year" means from thﬁ Effective Date to the following 31 March.

"Fixed Fee"

088658402960 5. ' 7040479127




|
"Force Majeure Event” is defined in Clause 36 (Definition of Force Majeure Evenr),

"Force Majeure Period" is definied in Clause 26.4 (Payments).

"Funder’s Technical Adviser"

] has the meaning given to such term in the EPC
Contract.

"HDC" means The County of Hetefordshire District Council

. | .
"HGCRA" means the Housing Gr‘a‘nts, Construction and Regeneration Act 1996,

"ICE Rules" is defined in Clause 4$. I6 (Aajudz‘caﬁon Procedure),
"Indemnified Party" is defined 1n @Iause 321 (Ikdemng‘ﬁcation).

H ‘ ' .
"Indemnifying Party" is defined in Clause 32.1 (ndemnification).
; 1 :

"Independent Tester" means the édep_endent agency appointed pursuant to the EPC
Contract to oversee the perfonnanc‘e: tests. -
| .

"Independent Expert" means tfjlé suitably qualified independent expert jointly
appointed by the Councils and the Contractor to inspect the Waste to Energy Plant to
assess whether the Waste to Energy Plant has been and is being maintained by the

Operator in accordance with its cf;;hgations under clause 29 (Detailed Maintenance
Plan) of the Service Contract. | -

“Indirect ‘Losses" means loss oﬁ ‘ brofits, loss of use, loss of production, loss of
business, loss of business opportunity, or any claim for consequential loss or for

indirect loss of any nature save that| loss of revenue (including profits) which would .
otherwise have been payable pursuant to the express terms of this Agreement and loss

of Third Party Revenue, shall be D;'J}:'éct Losses; ' '

"Initial Spares™ means those Spai:ies to be delivered to the Contractor prior to the
Commercial Operation Date. i

"Installations” means all plant, tnachinery, buildings, roads and other structures

. which together form the: !
(a) Bulk Storage Facilities;
(b)  the Preso_rtf_:d MRF;

(©) the Compost Plant;

(d)  the Household Waste Sites:.
() the Transfer Stations;

@  [notused;

(g) the Wasteto Energy Plant;

() the Landfill Site; and
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() . Kerbside Collection.

"Insurances” means the Contractor's Insurance and the Operator's Insurance.

]
"Insurers” is defined in Clause 34,1 (Disclosure).
|

. | . . .
"Invoices" means a Monthly Inveice or a Final Invoice and "Invoices” means all of
them. i

"Joint Performance Liquidated | Damages Account" has the meaning given to such
term in the Funding Agreement. ‘
|

W

"Kerbside Collection” means the collection of Recyclable Materials by the Source

Separation Service.

"Landfill Operations" means the operation and maintenance of a landfill at the
Landfill Site and all other services and operations in relation thereto.
i

"Latent Defect” has the meaning given to.such term in the EPC Contract.
"Latent Defects Period" has the e aning given to such term in the EPC Contract,

"Lease" has the meaning gi{ren to|the term "Leased Property" in the amended and
restated property transfer agreement dated on or about the date hereof between the
Councils, Beacon Waste and the Co

niractor.

"Legal Proceedings” is defined in Clause 46.13 (drbitration Procedure).

"Monthly Inveice" means an Operator's Monthly Invoice or a Contractor's Monthly

Invoice. :

"New Facilities” means the Presorted MRF, the New Transfer Stations, the Waste to
Energy Plant and the New Household Waste Sites.

"New Household Waste Site" ncl1Lans, at any time following commencement of its
construction or refurbishment, ‘Ieaah of the Household Waste Sites at Kington,
Hereford, Ross-on-Wye, Tenburyl Upton, and Bromsgrove and any other relevant
facilities brought into the scope of] rhe Project from time to time.

"New Operator"” is defined in Clalfse 41.1 (Obligations upon Termination).

"New Transfer Stations" means (the centres where Contract Waste and Commercial
Waste is received which is subseqﬁently compacted for transport, to be developed and
built at Hereford City (Rotherwas)|and Bromsgrove.

"Non-Claiming Party" is defined|ir

;

1 Clause 37.1 (Notification of Force Majeure).

"Operator Entitlement" is defined |in Clause 26.5 (Payments).

"Operating Profit"
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~ "Operation and Maintenance $érvices Parallel Loan Agreement” means the loan

agreement ‘dated 22 December| 1998 between the Contractor and the Operator
substantially in the form annexed P‘n Schedule 3.

"Operation and Maintenance Sf!e}vices Technical Support Agreement" means the
technical support agreement date'q ‘23 December 1998 between the Technical Support
Providers, the Contractor and the| Operator.

Services and/or the operation and maintenance of the Installations to the standards of

1
"Operator Consents" means all Necessary Consents required for the provision of the
a Reasonable and Prudent Operal!flr and which can be obtained in the Opetator's name.

"Operator's Insurances" is deﬁz:led in Clause 33.1 (Operator's Insurances).
!

"Operator's Monthly Invoice’ ‘is defined in Paragraph 1 (Operator's Monthly

Invoice) of Schedule 2 (Payments ﬂnd Invoices). '

"Performance Liquidated Da iﬁ:lées" means the payments to be made by the EPC
Contractor to the Contractor undey clause 35 of the EPC Contract.

"President” is defined in Clause 4:61 (Arbitration Procedire).

i
"Project Documents" is defined i!rblthe Funding Agreement.
ng given to such term in the EPC Contract.

Heﬁned in Clause 23.2 (Operating Budgets).
"Reasonable and Prudent Opeiﬁator" means a person seeking in good faith to
petform its contractual obligations and exercising that degree of skill, diligence,

prudence and foresight which wéHld reasonably and ordinarily be expected from a
skilled and experienced operator (i:f)}mplying with the Legal Requirements engaged in
the same fype of undertaking in the same or similar circumstances or conditions and

"standards of a Reasonable and I[P‘rud_ent Operator" has a corresponding meaning,

"Projecf Manager" has the meani

“"Proposed Operating Budget” is

"Reduction” is defined in Clause 26.4 (Payments).

i '
"Reimbursable Operating Costs” means those items comprised in the Agreed
Operating Budget from time to tin:la 3}as and when the same are incurred,

"Related Dispute” is defined in Cil,afuse 46.6 (Arbitration Procedure).

"Relevant Documents” is deﬁn{f:&i in Clause 6.12 (General Obligations of the
Operator). ‘ A

|
"Representative” is defined in Claf.u}se 4.1 (Representative).
il

"Representing Party” is defined i%] Flause 29.1 (Representations and Warranties).

"Service Contraet" means thei waste management service contract dated 22
December 1998 between WCC, |HDC and the Contractor, as amended and
supplemented by a variation agreement on or about the date hereof between WCC,
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HDC and the Contractor (a copy

f which the Operator acknowledges receiving from
the Contractor). .

S ———

“Service Contract Entitlement" is/defined in Clause 26.5 (Payments). -

"Services" means the services ilo be provided by the Operator pursuant to this

Agreement including those services|set out in Schedule 1 (Operator Services).
"Sites" means the land (at va.riousliocations) on which the plant, machinery, roads and

- other structures forming the Installations are situated and "Site" means the land at any
individual location where one or more of the Installations is situated.

“Spares" mean the parts or conilponents of any plant, equipment, machinery or
structure comprised within the Waste to Energy Plant required to be delivered to stock

at the Waste to Energy Plant froml {‘:une to time.

"Take Over Date” has the meamﬁ‘g given to such term in the EPC Contract.

"Technical Support Providers"”means FCC Environment Services (UK} Limited
and Urbaser S.A. ' ; _

"TeCSA" means the Technology e!:qd Construction Solicitors' Association.:

"TeCSA Adjudication Rules" rheans version 3.2 of the adjudication rules of the
TeCSA or the most recent edmon ‘of the TeCSA Adjudication Rules at the time of an
Adjudication Notice. |

i
"Third Party Revenue" means||the revenues, if any, deriving from the sale of
Recycled Materials, Non-Contract Waste, power and steam.

"Transfer Date" means the date o ﬂ which the Contractor notifies the Operator that all
of the assets (including all Waste IManagement Llcences) of Beacon Waste have been
transferred to the Operator and/or the Contractor.

‘ \
"Transfer Stations” means the [Existing Transfer Stations and the New Transfer
Stations.

\
\

|
"Tribunal" means an arbitrat

|
ﬁ‘on tribunal appointed pursuant to Clause
' 46 (Arbitration Procedure). | ‘ i ,
X |

"Variable Fee"

"Waste Management Licem:e'iI means, in relation to an Installation, a waste
management licence under the Enyironmental Protection Act 1990.
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Environmental Protection Act 19”9‘0) in the administrative area of HDC and/or WCC,
from time to time. a .

"WCA" means any relevant wast% collection authority (as such term is defined in the

|

|

"WCC" means Worcestershire Ct#llmty Council.
N

"Worker" means an individual wh}o has entered into or works under:

. L
(@  acontract of employment;or
| ,
(b} any other contract, whether express or implied and (if it is express) whether
© oral or in writing, whereby the individual undertakes to do or perform
personally any work or services for another patty to the contract whose status

is not by virtue of the contract that of a client or customer of any profession or

oG

business undertaking carrte::c;l on by the individual,

"Working Hours" means 9.00 an'm‘ fto 5.30 pm on a business day.

1.3 Interpretation

In this Agreement: i
(a)  except to the extent thaﬁ: t;he context requires otherwise, references to the
singular shall include refell';et;lces to the plural and vice versa;

(b)  words denoting natural pefr‘sbns shall include corporations, partnerships, firms,
companies, joint ventures,| trusts, associations and organisations or other
entities (whether or not haﬂipg a separate Jegal personality) and vice versa;

il :

(c)  references to the words "include” and "including” are to be construed without

[
limitation; i
o .
(d)  except to the extent that| the context requires otherwise, reférences to a
"Recital”, "Clause" or "Schedule” shall be references to a recital, clause or

schedule in, or to, this Agrjqe}ment;

(e)  except to the extent that the context requires otherwise, references to a "Part”
shall be references to a par:t‘qf this Agreement; ‘
, i

H except to the extent that ﬁﬂé context requires otherwise, any reference {0 an
agreement or document is\]z‘t}reference to it as farther amended, supplemented
or novated from time to time and includes a reference to any document which
amends, is supplemental to, hovates, or is entered into, made or given pursuant
to or in accordance with any terms of it;

{® unless the context reqlili;r:jes otherwise, any reference to a statutory
provision (including any secondary legislation) shall include such provision as
from time to time modified or re-enacted or consolidated so far as such
modification or re- enactmént or consolidation is applicable (whether before or
after the date of this Agreerfﬁjent);

references to a "party" or g arties" are 1o a party or parties to this Agreement;
:pi p y
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22

a person includes a refereﬁu‘:e to that person's legal personal representatives,
successors and lawful assigns; ‘

the headings are inserted 1"0‘1' convenience only and are to be ignored for the

|
but not expressly defined hercin shall have the
n to them under generally accepted accounting

the terms "hereof”, "herein”, "hereby", "hereto" and similar words refer to

references to pounds stetling shall include the references to the lawful

currency of the United Kinghom, from time to time;

G
purposes of construction;
&) all accounting terms use
meaning respectively give
principles;
0y
this Agreement;
{m)
(n) this Agreement includes the
(0)  a"day" shall mean a period
(9]
the case may be;
(@  a"business day" means a
for business and excludes S
) eﬁcept to the extent that
"Paragraph” or "Section"
_ Tespectively; and
(s)

Schedules;
\

jfztl hours running from midnight to midnight;

a "year” or a "month" is a reference to a calendar vear or calendar month as
: Yy
|
\
|
a

y on which banks in London are generally open

z&‘urday and Sunday;

|

the context requires otherwise, references to a

are to a paragraph or. section of a Schedule

|

|

| .
the masculine includes the feminine and vice versa,

PART 11

ENGAGEMENT OF OPERATGII‘I, REPRESENTATIVE AND TERM

ENGAGEMENT

The Contractor hereby appoints the
maintain and manage the Install

Operator 1o providé the Services and to operate,
tions, and the Operator hereby accepts such

appointment, on and subject to the t

Beacon Waste hereby appoints
Installation (including, for the avoi

-Tms of this Agreement.

‘e Operator to provide, in respect of each

nce of doubt, the Landfill Site), for so long as

Beacon Waste is the holder of |the Waste Management Licence for such
Installation, (insofar as they relate ({0 such Installation) the Services, and to operate,

maintain and manage for such peri

accepts such appointment on and st

Clause 2.3, the Operator agrees th

d|each such Installation, and the Operator hereby
bject 1o the terms of this Agreement. Subject to
at its obligations under this Agreement shall, in

respect of each such Installation and to the extent such obligations relate to such

Installation for so long as Beacon

Waste is the holder of the Waste Management

Licence for such Installation, be p

formed by it in favour of the Contractor and in

favour of Beacon Waste, in the lat

30886-5-8492-v46.0
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breach of the terms and condiitons of the Waste Management Licence for such
|

Installation, The parties agree t;??t’ except as expressly provided otherwise herein,
Beacon Waste shall have the lsame rights as the Contractor in respect of any

non-performance by the Operatci)‘r‘ of obligations that are required hercunder to be
performed by the Operator in faw:ﬁl‘r of both it and the Contractor.

2.3 The parties agree that: | ‘
. ik

(@  the Operator shall not be 1required, to perform any obligation in favour of
Beacon Waste under this Ji&ﬁreement; and

()] Beacon Waste shall not él?rlforce any rights that it may have against the
Operator in respect of any uqn~perfonnance by the Operator of any obligations
that it is required to perform ‘in Beacon Waste's favour under this Agreement,

where to do so would have a nlléten'al adverse effect on the Project or on the
Contractor's position under the Projﬁct Documents. :

2.4 For the purposes of providing the O‘f)erator with access to the Landfill Site to perform
its obligations hereunder in reSpecti (;)f the Landfill Operations, Beacon Waste hereby
grants to the Contractor and the Operator an irrevocable licence (such licence expiring
on the Transfer Date or earlier te r‘lation of this Agreement):

(a) . tooccupy the Landfill Site; || |
|
(b)  to deposit Contract Waste and Non-Contract Waste at the [andfil] Site in
accordance with the provis: J;IIS of the Service Contract and this Agreement;
and . i

{c) to do all such other acts anc:]]ljary to the undertaking of the Landfil] Operations
as may be necessary or desifable in order to enable the Operator to perform its
obligations hereunder and sd as 10 avoid placing the Contractor in breach of its
obligations under the Service|Contract in relation to the Landfill Site.

2.5  On and from the Transfer Date, ]ée%acon Waste shall cease to be a party to this
Agreement. il

3. RELATIONSHIP OF THE PARTIES
No party shall by virtue of this Agi‘éément have the power or authority to bind the

other party as o any matter or thing o be done in relation to the Installations or to the

4, REPRESENTATIVE . ; ‘
b

4.1 Subject. to Clause 4.3, each party shal}] appoint a representative (the “Representative")

who shall be authorised to act on be: alf of that party, with whom the other parties

may consult at all reasonable times, |and whose instructions, requests and decisions

Sk
R
L}
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4.2

4.3

4.4

6.2

shall be binding upon the appoiirlting party as to all matters pertaining to this

Agreement, i

] . '
Each party shall give notice to the! o‘Lther-panies of the appointment and identity of its
Representative as soof as rcason’ab;l‘j‘l possible after the execution of this Agreement,

Beacon Waste hereby appoints the, bperator as its agent and representative hereunder
with full authority to act on its behe;l‘l‘f herevnder including in respect of any Dispute.

Nl
The Contractor may, from. tim(:a! to time, appoint some other person as its
Representative in place of the perS(:)H previously so appointed and shall give notice of
the name of such other person to the other parties without delay. Such appointment
shall take effect upon receipt of such notice by the other parties. -

TERM

tﬁe Effective Date and continue in force until the

This Agreement will commence on|
earlier of:

|
|
!
|
J
\
|
i
|

(@) ° notice from the Contractor of the expiry of the Contract Period or termination
of the Service Contract; or

i
(b)  subject to the Direct Agreé‘n‘lent in favour of the Funders and the Direct
Agreement in favour of the Councils, the date on which this Agreement may

be terminated in accordance with Part VIII (Terminarion),
o '

PART IIT
OBLIGATIONS OF THE PARTIES

GENERAL OBLIGATIONS OF 'II‘{jE OPERATOR .

* The Operator shall provide all the Services set out in Clause 6.2 to 6.6 and such other

Services as the Contractor may from ‘time to time reasonably request the Operator to
perform and as are reasonably ne.:‘qssary Or appropriate in connection with the
operation, maintenance and management of the Installations in accordance with:

i
(a)  the terms and subject to th.‘:"\ conditions and limitations set forth in thig
Agreement; and b

|
! ,
(b)  reasonable instructions given b‘}W the Contractor.

. : | ;
The Operator shall perform, on beljélf of the Contractor, such obligations of the

Installations, in accordance with anq1/¢r consistent with the Operator's obligations
hereunder and to the standards of a Rjﬁ:asonable and Prudent Operator. The Operator
shall do all things hecessary and within its power to comply with its obligations
hereunder in accordance with the P&“o‘ject Documents so as to avoid placing the
Contractor in breach of its obligations thereunder. For the avoidance of doubt, the
Contractor may instruct the Operator |to perform any additional obligations of the
Contractor which arise from a Council Change and/or a Contractor Change and/or a
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6.3

6.4

6.5

6.6

6.7

6.8

30886-5-8492-v6.0 -14
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Change in Legal Requirements and/or a Discriminatory Change in Legal
Requirements under the Service Contract.

The Operator shall, where and to: the extent so instructed by the Contractor, manage
and co-ordinate the services (including the Contract Services) provided pursuant to
agreements (including the Project Documents) entered into by the Contractor in
relation to the operation, maintene{ <;:e and management of the Installations,

Without prejudice to its obligationfs:. under this Clause 6 and subject to the Contractor's
instructions, the Operator shall maintain, manage and operate the Installations in such
a manner as to optimise the long téHn profitability of the Project (including achieving
at least the Agreed Operating Pro 1), :

The Operator shall perform, on behalf of the Contractor; such obligations of the
Contractor under the Financing Agreements as the Contractor may from time to time
reasonably request and as are reasonably necessary or appropriate in connection with
fulfilting the Contractor's obligatioxjm under the Financing Agreements.

Without limitation to this Clause ;6 the Operator shall undertake and provide the
Services set out in Schedule 1 (Operaror Services),

The Operator shall notify the Contractor immediately upon becoming aware of any
conflict in any requirements set oit in this Clause 6 and/or Schedule 1 (Operator
Services) and shall recommend 1o the Contractor which requirement should
prevail (giving reasons for such rec ommendation). The Contractor shaii direct which
requirement or requirements should prevail and the Operator shall thercafter comply

Wwith the Contractor's direction. | |

- The Operator shall provide the Seli*\jzices referreci to in this Clause 6 and Schedule

1 (Operator Services) in a safe and efﬁcient manner and in.accordance with:
[

(@)  the standards of a Reasonable afnd Prudent Operator;
(b)  this Agreement and the ref ‘e}Vant terms of all other Project Documents
incl_uding each Lease and each Managed Property Licence;

!
(c) all Legal Requirements, Efr‘ﬁjrironmental Legal Requirements, Necessary
Consents (including Plamiﬁg Permissions) and all relevant regulatory
requirements; Ii P .
(d)  the operation and maintenancie‘ ﬁnanuals provided by any Building Contractor
and any original equipment man;ufacturers; '
il
, I
(e) any standing instructions and|procedures established and agreed between the
Contractor and the Operator; | :
. e

o any reasonable requirements oif t}hc Contractor;

(g} all applicable Site rules and reg ﬂations;
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(h)  the requirements of all indtrance and reinsurance policies required in respect

' of the Project including those required to be maintained pursuant to Clause
33 (Insurance);

- ® the Service Delivery Plan;

'S) the then current Agreed Operating Budget; and

(k) aquality plan (to be develo ped by the Operator within a reasonable period of
time following the Effective Pate) which accords with BS EN 9001,

6.9  So long as the Operator is perfl‘o‘ ing its obligations under this Agreement in
accordance with the terms hereof, and subject to the Contractor's rights hereunder, the
Contractor shall not interfere with such performance Provided that the Contractor
reserves the right to take such acgi‘r:)n as may be required to preserve its rights or
prevent a default under the Project Documents or the Financing Agreements,

6.10  The Operator shall, upon reasonable prior notice, provide free and unlimited access to
the Sites to the Contractor, the R{l'-: ; sentative, the Funder's Technical Adviser, the
Independent Expert and any representative of the Funders.

: |
6.11  The Operator shall at 2l times obtain in a timely manner and maintain all Operator
Consents and (as reasonably req ested) assist the Contractor in obtaining all
Contractor Consents. ‘

6.12  The Operator acknowledges it is ‘fullly aware of the relevant terms of the Project
Documents and the Financing {‘greements (the "Relevant Documents") and
undertakes it shall co-ordinate the provision of the Services with the performance of
the Contractor's obligations under the Relevant Documents so as to ensure that the
Contractor is not in breach of its obligations under the Relevant Documents.

6.13  The Operator warrants it has provided to the Contractor a Power of Attorney dated on
or about the date hereof which will become effective in the event that (a) ‘the
Operator's appointment hereunder] | is terminated and (b) at the time of such
termination the Operator holds oné| or more Waste Management Licences for the
Instaliations.

6.14  If and to the extent that the CDM Ré gllllations apply during the course of the Operator
carrying out its obligations under this| Agreement:

£l

(a)  the Operator is hereby appointed, and shall comply with its obligations as,
' "principal contractor” under 1 e CDM Regulations in relation to the Services,

the Installations and the Sites a‘md , '

Py

{b) to the extent relevant in resp EJT of this Agreement, the Operator may also be
appointed "CDM co-ordinaton” under the CDM Regulations in relation to the
Services, the Installations and ghe Sites, and hereby consents to and agrees to
accept such appointment (and| fo execute such documents in connection with
such appointment as the Contractor may reasonably request) on written notice -
from the Contractor,
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The Operator hereby warrants that/it is competent to perform the obligations that are,
or may be, imposed on it pulesu

suant to this Agreement in respect of the CDM

Regulations and that it shall at its own cost comply at all times with the CDM

Reguiations in relation to the Servfl;ces, the Installations and the Sites and otherwise in
\

- the performance of its obligationéI nder this Agreement.

6.15  The Operator undertakes to provi%ié, as and when necessary, reasonable support to the
suppliers of items of key plant (i,i‘n:clud'mg, without limitation, to the furnace, steam
turbine and boiler suppiiers) in the form of, inter alia, necessary access to the Sites,
routine plant and labour Providéc:i that such support shall be within the existing

capabilities of the Operator. 1

HAND BACK OF THE WAST];EZ1 TI'O ENERGY PLANT
|||
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]
PAYMENTS IN RESPECT OF DﬁJ‘FECTS
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. |
1. EPC CONTRACTOR INTERFACE
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12. " E
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14,  PERSONNEL

|
i
i
14.1  The Representative of the Operator, vﬂap shall;
b

(a) be recruited from the personn

H of either of the Technical Support Providers or
either of the Guarantors; '

(b)  have the skills and expei'tisie‘ necessary to carry out the operation and

1
maintenance of the Project and!pf‘ each Installation under this Agreement; and

(c)  be based in the United Kingdorm
whose appointment the Contractor shal;%‘ previously have agreed to in writing, shall act
as project director and direct and control the overall performance by the Operator of
the Services. Such Person, or any replacement approved from time to time by the
Contractor pursuant to Clayse 14.2, sI:1§ | have fuil authority to act on behalf of the
Operator for all purposes in conmection with this Agreement and (unless the
Contractor otherwise agrees) shall représent the Operator at each and €very meeting in
relation to the Project,. |
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142 The Operator shall procure that| all
provision of the Services are fully
all tasks within the responsibilitie

appraoval (not to be unreasonably :

@

and personnel - identiﬁecli

personnel employed by it in relation to the

rained and have all necessary expertise to perform
s of such persons,
1thheld or delayed) shall be required for:

The Contractor's prior written

the appointment, .replacem]'imln or removal of the Representative of the Operator
'in the Service Delivery Plan attached ag

Annex 3 (Service Delivery] ilan) to the Service Contract: and

the appointment, replacerﬁ nt
Supplementary Services pug
Maintenance Services Tecllm‘l

)

14.3
personnel and those of its subc

144 The Contractor may require the

replace such personnel with
personnel (at the expense of the Op
performance, conduct, competenc

United Kingdom.

—n L

B
]

15, INFORMATION

15.1  The Operator shall notify the Contr

occurrence of: o

(a)

|
it

any default or non-compliar
Documents or any of the Nec

(b)

Documents; or

any event or circumstance WL
matters referred to above.

(©)

152 The Operator shall at all times li

Teasonably requested b
of the Services and compliance wi
Agreements.
16.  SUBCONTRACTING
16.1
@
(b}

(©)

on terms complying with the s
on terms in accordance with nd

at arm's length,

30886-5-8492-v6.0

uant to (and as defined in)
cal Support Agreement.

The Operator shall at all times melxixl.lté
ar}tractors.
responsible and liable for the welfare and al

Dfaerator to remove any personnel and
itably qualified, experienced and

rator) but only on reasonabje grounds
training or experience or deployment in the

or removal of personnel who are to provide

the Operation and

in strict discipline and good order amongst its
The Operator shall at al times be
acts or omissions of its personnel.

promptly
competent
relating to

actor immediately upon becoming aware of the

by any party in respect of any of the Project

essary Consents;
|

any event or circumstance coﬂstituting Force Majeure under any of the Project
| . :
ich may result in the occurrence of any of the

a‘ilse with and provide such information as is
v the Contracllti{l

in respect of any matters relating to provision
the Project Documents and the Financing

The Operator may subcontract part of] 11\1& Services:
ta‘ndards of a Reasonable and Prudent Operator;

rmal commercial practice; and
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Provided that:

qu all subcontracts shall be notified in writing by the
Operator to the C(;)htractor prior to being entered into by the Operator
and shall be subj;eth to the approval of the Contractor (not to be
unreasonably withheld, it being agreed that the withholding by the
Superintendent Officer of its consent o such a subcontract under
clause 13.4 of the Slejrvice Contract shall be a reasonable ground for the

Contractor to withl:}o‘ld its consent hereunder);

@ réasonable details

an
(i}  no subcontract shalll Eelieve the Operator from jts obligations hereunder
: ~and the Operator s}g‘ Il be responsible for any act, omission or defauit

on the part of itg sul?ﬁontractors; and

(fii)  the Contractor ma)f) ‘require the Operator to remove and promptly
replace any subcontractor (at the expense of the Operator) ‘with
suitably qualified, experienced and competent personnel but only on
reasonable groundsi felating to performance, conduct, competence,
training or experienc;:el '

162 The Operator shall ensure that a'nj subcontract entered into by the Operator in

17,

- _PARTIV |
COMMISSIONING AND MOBILISATION PERIOD

18.  PROVISION OF COMM

ISSIONING AND MOBILISATION PERIOD
SERVICES il / '

il i
thout limitation 1o its obligations ﬁHder Part I (Obligations of the Parties), the

Wi
. Operator shall provide the Cornmissiciy‘qing and Mobilisation Period Services during
the Commissioning and Mobilisation Reriod.

181
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182 The parties acknowledge that Instiaﬂaﬁons other than the Waste to Energy Plant may

require commissioning and testinlg\prior to commercial operation (the "Additional
i .

Commissioning").. |

18.3  The Opcrator agrees that it shall c‘aﬁy out such Services in respect of the Additional
Commissioning as the Contractor, may in its sole discretion direct in writing to the
Operator. ‘

184  The Contractor shall provide reasfc‘n%table priot notice to- the Operator of the date of
commencement of commissioning| of the Waste to Energy Plant or of any Additional
Commissioning. i

19.  [NOT USED]

20. COMPLIANCE WITH SITE SAF jETY RULES

The Operator, its personnel and any person engaged or employed by the Operator and
its subcontractors, shall, prior to the| Commercial Operation Date_(in the case of the
Waste to Energy Plant) or priar | to the commercial operation of other New
Facilities (in the case of such New Facilities), comply with all of each Building
Contractor's site safety rules, laws| and Necessary Consents (including Planning
Permissions) and shall not unreas?ﬁably interfere with, delay or disturb and shall,
where reasonable, assist the Building Contractor in performing its obligations under
the relevant Construction Contract.

21.  CONSUMABLES AND SPARES||

21.1  As sooh as reasonably prdcticable aﬁér the Effective Date, the Operator shall:

. : I | N .
(@)  procure, on the Contractor's|behalf, . all those Consumables and Initial Spares

required to be provided by th? Contractor under the Commissioning Protocol:

] -
(b)  liaise with the EPC Contraqt‘dr in respect of those Consumables and Initial

Spares which are to be provHifed by the EPC Contractor pursuant to the EPC
Contract for the Waste to Engréy Plant and for the purpose of the storage of all

Consumables and Initia] Spa:%t%s;;; and

‘ || ‘
{c) maintain in good condition all Consumables and Initial Spares required for the
|

Waste to Energy Plant in atiq;g:ordance with the relevant Agreed Operating
Budget and the standards of a2 ﬁeasonable and Prudent Operator;

{d)  specify, procure, - store, pro:#.e;ct, maintain and procure replenishment of
consumables and spare p?@t}s (including initial spare parts) for the
Installations (excluding the |Waste to Energy Planty in accordance with

Paragraphs 18 and 19 of Secti:cln A of Schedule 1.

212 Title to all' consumables and spafre; parts for the Installations (including the
: Consumables and Spares) shall be vesied in the Contractor at all times.
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22. CONSTRUCTION CONTRAC'I'; ”f‘ESTS

22.1  The Operator shall, if so and to th
attend and witness, and prowde per

e extent reasonably requested by the Contractor,

sonnel to be trained by the EPC Contractor under
the EPC Contract to assist in, any pe: rfonnance or commissioning tests of the Waste to
Energy Plant, and attend and witness and provide personnel for and assist in any
Additional Commissioning for InstaTllatlons other than the Waste to Energy Plant.

222 [Notused.] : ‘

PART v
OPERATING BUDGETS AND EXPENSES

23.  OPERATING BUDGETS
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24, LIMITATION OF EXPENDITUI:I‘]‘E
il
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25.  AGREED OPERATING PROFI’IW \

26. PAYMENTS

30886-5+8492-v6.0 108 7040479127
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27. PERFORMANCE INCENTIVES

il
. PART VI
REPRESENTATIONS, WA]WTIES AND COVENANTS

I-
28, NEGATIVE COVENANTS il
|

Unless the Operator shall have obtained the pnor written consent of the Contractor,
the Operator shall not (o, to the extent the same is within its control, shall not permit
any person fo):

(a) create, incur, assume Or penmt to exist any lien upon the Installations other
than a lien permitted unde; the Financing - Agreements Provided that the
reasonable expenses necessaty to remove any lien not existing because of any
breach by the Operator of thls Agreement shall be included in an Agreed
Operating Budget or shall, 1f not included in an Agreed Operating Budget, be
approved by the Contractor i 1r ;accordance with the terms of this Agreement;

(b)  sell, lease, assign, transfer |cr otherwise dispose of any of the Comntractor's

property; |

(©) make payments or othemrise transfer sums to any person (including the
making of any loans or advances 1o any person) using any funds of the
Contractor, except as permitted in an Agreed Operating Budget or otherwise
permitted in this Agreement'i o .

=1

(d) cause the Contractor to be, or to become, responsible or liable for obligations
of any other person. }

29. REPRESENTATIONS AND WAIi{RANTIES

29.1 Each party (the "Representing Paljt?“) represents and warrants for the benefit of the
other parties as follows (such warranties to be repeated continuously and to survive
the termination or expiry of this Agreement):

(a) Organisation — The Representing Party is a company validly existing and is
authorised to conduct its{ business under the laws of England. The
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{©)

(d)

(&)

30886-5-8492-v6.0

Representing Party has the| ]3‘ower and authority to own or lease its assets, to
enter into this Agreement, and to perform its obligations hereunder.

Authorisation and Enforceablhry The execution, delivery and performance

- of this Agreement have been duly authorised by all necessary action on the

part of the Representing Pa:"ty This Agreement has been duly executed and
delivered by the Represen ng Party and constitutes the legal, valid and
binding obligations of the Representmg Party, enforceable in accordance with
its terms. ,

No Violation of Laws or jdéreements — The execution and delivery of this
Agreement does not, andithe compliance with the terms, conditions and
provisions of this Agreemen by the Representing Party shall not:

[6)) coniravene amny prov1smn of the Representing Party's memorandum
and articles of assomanon

(iiy  conflict wnh or resuIt in a breach of or constitute a default {or an-event
which would, wﬁh,the passage of time or the giving of notice or both,
constitute a default) il‘ﬁhder any of the terms, conditions or provisions of
any agreement or instrument to which the Representing Party is a party
or by which it or :‘my of its assets are bound or affected, or any
judgement or order of \any competent authonty, or

(iit)  result in the creatlon or imposition of any lien, charge or encumbrance
of any nature whatsoe\ier upon its assets or give to others any interests
or rights therein; except to the extent that such contravention, conflict,
breach, default, 11611‘ charge or encumbrance, individually or in the
aggregate, could noﬁ reasonably be expected

(A) tohavea mzrtenal adverse effect on the business or financial
. condition of the Representing Party or the ability of the
Representmg Party to perform its obhgatlons hereunder; or

(B) to affect th 1 legality, validity or enforceability of this
Agreement, ‘ |
"
Consents — No clearance ;:si requited in connection with the execution and
delivery of this Agreement| lof to allow the Representing Party to perform any
of its obligations hereundes other than any such as may already have been or

shall in due course be obtamed

No Pending Litigation or P‘roceedmgs There are, to the best knowledge of
the Representing Party, m‘)l -actions, suits, investigations, or proceedings
pending or threatened agams or affectmg the Representing Party or any of its
assets, by or before any competent authority, and there is no basis for any such
action, suit, investigation ot proceeding, and there are presently no outstanding
judgements or orders of ahy competent authority against or affecting the
Representing Party or any \ of its businesses or assets, except for such
judgements and orders wh'ch individually or in the aggregate, could not
reasonably be expected: | j
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29.2

30.

31.

32.

. Installations and perform all of its obl

Except as expressly set forth in thisj

(i)  to have a material adv =rse effect on the business or financial condition
of the Representing mey or the ability of the Represenung Party to
perform its obhgatlons hereunder or

(ii)  to affect the legality, Va11d1ty or enforceability of this Agreement

The Operator hereby represents and w‘arrants for the benefit of the other partles (such
warranty to be repeated continuously and to survive the termination or expiry of this
Agreement) that it has the necessary |§ra1mng, experience and capability to manage the
1gat10ns under this Agreement.

LIMITATIONS

agreement, no party makes any representations,

covenants, warranties or guarantee:,‘ express or xmplled including any implied

warranty of suitability or fitness for, a particular purpose in respect of any materials,
supplies or Services provided or prochred for the Installations. Each party's exclusive

remedies and only obligations, ansmg out of or in connection with any warranty or

breach thereof shall be those expressly set out in this Agreement

WARRANTY BY SUPPLIERS

The Operator shall use all reasonab{e efforts to secure from vendors, suppliers and
subcontractors, for the Contractor' mbeneﬁt, such warranties and guarantees as may
reasonably be available regarding : ‘upphes equipment and Services purchased or
provided for the Installations. Thej Operator shall use its reasonable endeavours to
ensure that such warranties and guarah'ltees are assignable to the Funders.

PART VII
RISK AﬂLOCATION

INDEMNIFICATION ik
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33.  INSURANCE

34. DISCLOSURE
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35.  LIABILITY
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36. DEFINITION OF FORCE MAJEURE EVENT

In this Agreement, "Force Majeure Event“ shall mean any event or circumstance or
combination of events or circumstances defined as a Force Majeure Event or a Relief
Event in the Service Contract that ‘matenally and adversely affects a party (the
"Claiming Party") in the perfonnan.,e of its obligations in accordance with the terms
of this Agreement but only if and to the extent that such events and circumstances are
not within the reasonable control, du;ectly or indirectly, of such Claiming Party and
the Claiming Party has used all réasonable efforts to prevent or avoid the Force
Majeure Event and mitigate its cﬁ'cc s.

37.  NOTIFICATION OF FORCE MAJEURE

37.1 The Claiming Party shall notify tl
writing of the occurrence of any

le other party, (the "Non-Claiming Party™ In
Force Majeure Event as soon as reasonably
practicable, and in any event within 7 days after the Claiming Party knew, or cught
reasonably to have known, of its ocgurrence and that the Force Majeure Event would
be likely to have an impact on its pe ‘formance of its obhgatlons under this Agreement.

37.2  Any notice pursuam to Clause 37.1 shall set out full particulars of?

(2) the nature of each Force Ma_]eurc Event which is the subject of any claim for

Iellef : \ ;

B ‘ i
(b)  the effect which such Force| Ma_]eure Event is having or had on the Clalmmg '
Party's performance of its ob 1gat10ns under this Agreement;

(c)  the measures which the Clalmmg Party is takmg, or proposes to take, to
mitigate the impact of each Force Majeure Everit; and

(d) any other information reIevant to the Claiming Party's claim.

37.3 For so long as the Claimmg Pansy \contmues to claim to be affected by a Force
Majeure Event, it shall provide the | Non-Clalmmg Party with regular (and not less
than monthly) written reports containing:

(4) the information called for by|Clause 37.2; and

{b) such other information and ‘evidence as the Non-Claiming Party may
reasonably request comermng the Claiming Party's claim.

374 The Claiming Party shall prompﬂy notlfy the Non-Claiming Party in writing when
any Force Majeure Event, which 1 132 the subject of any claim, ceases or when there is
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38.

39.

40.

40.1

40.2

30886-5-8492-v6.0

EXTENSION OF TIME

any material change in its impeicf on the Claiming Party's performance of its
obligations under this Agreement, ||| .

CONSEQUENCES OF FORCE MAJEURE

Except as expressly provided in this Agreement, the Claiming Party shall not be in
breach of its obligations pursuant to this Agreement or otherwise liable to the
Non- Claiming Party for any delay in performance or any non-performance of any
such obligations if and to the extent that such delay or non-performance is due toa
Force Majeure Event Provided that"

(a)

the Claiming Party could m}at have avoided the effect of the Force Majeure
Event by taking all reasonablc précautions which, having regard to all maters
known to it before the occurrence of the Force Majeure Event and all other
relevant factors, it ought to have taken;

the Claiming Party has used ‘1ts best endeavours to mitigate the effect of the
Force Majeure Event; and | ﬁ

(b)

in the case of Force Majeur'é Event claimed by the Operator or Beacon Waste,
such event can be, and is, nclalmcd as an event of Force Majeure or Relief
Event by the Contractor under the Service Contract. The parties agree that the
Operator's and Beacon Wa}‘ste s relief under this Agreement for a Force
Majeure Event shall be hmﬁted to that obtained by the Contractor under the
Service Contract for an even“[ of Force Majeure or Relief Event.

i

(c)

Upon the occurrence of a Force Majeure Event and subject to such Force Majeure
Event being able to be invoked pursuant to Clause 38 (Consequences -of Force

Majeure), any deadlines for perfo !

nce of obligations under this Agreement shall be

extended to the extent reasonably necessary to compensate for the delay Provided that

relief shall not be granted to the ex

1t that such delay would nevertheless have been

experienced by the Claiming Party ha ]1

PA

d the Force Majeure Event not occurred.

RT Vil

TERMINATION

TERMINATION 1
o

The employment of the Operator \JJIH terminate automatically in the event that the

Service Contract is termlnated

The Contractor shall be entitled byn wmten notice to terminate this Agreement if any
one or more of the following events occur

{a) the Operator is in breach;

of any material terms and conditions of this

Agreement and (if the breach was capable of remedy) has failed to remedy the
breach within 60 days of réceipt of a notice from the Contractor giving full

details of the breach and requ

1138

iring the Operator to remedy it;
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(d)
(e)
40.3
40.4

(a)

(b)

30886-5-8492-v6.0

Without prejudice to any other ngh]
may at any time voluntarily terminga
written notice to the Operator.

The Operator, subject to the Direct
Agreement in favour of the Coun
Agreement if any one or more of th

the Funders, pursuant to their rights under the Funding Agreement, direct the

Contractor to replace the O

any change in the ownersh

¢ ﬁjator;

merger, consolidation by the

53: or control of the Operator or amalgamation,
Operator with any other person without the prior

written consent of the Contractor where such change in ownership or such

amalgamation may adversel?

the Operator:
(@)

appoints a provisiona

‘affect the interests of the Contractor;

‘liquidator or ]iquidator or enters into liquidation

whether compulsory or Voluutary (except in the case of a voluntary

winding-up solely for

‘ the purposes of reconstructlon or amalgamation);
i
| |
? of a receiver or receiver manager over any of

or makes or agrees fo any compromise,

is deemed unable to ipay its debts within the meaning of section 123 of

(i)  suffers the appointm
its property or assels
arrangement or moratorlum with its creditors;
\
(i)
the Insolvency Act 11986 or
(iv)

the provisions of the|

wilful misconduct on the paj

the Contractor is in breacl}
h

Agreement and (if the breac
breach within 60 days of

becomes the subject| '(Lf a petition secking an administration order under

Iz‘lsolvency Act 1986; or
|

of the Operator.

or remedies of the parties hereto, the Contractor
¢ this Agreement by providing at least 2 months'

greement in favour of the Funders and the Duect

vils, shall be entitled by notice to terminate this
e following events occur:

‘of any material terms and conditions of this
was capable of remedy) has failed to remedy the

receipt of a notice from the Operator giving full

details of the breach and reqﬁ ring the Contractor to remedy it;

the Contractor;

]
whether compulsory
winding-up solely fo

(i)  suffers the appomtm

appoints a provision'aH liquidator or liquidator or enters into liquidation

or voluntary (except in the case of a voluntary
‘the purposes of reconstruciion or amalgamation);

ent of a receiver or receiver manager over any of

its property or assets or makes or agrees to any compromise,
arrangement or moratonum with its creditors;

i
is deemed unable toI
the Insolvency Act 1

(iii)

| -39

pay its debts within the meaning of section 123 of
086; or
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40.5

41.
41.1

41.2

413

1)) leave the Sites in a tidy state.

(iv)  becomes the sub]ectlgf a petition seeking an administration order under
the provisions of the Insolvency Act 1986; or

(¢)  wilful misconduct on the part ‘of the Contractor.

Beacon Waste hereby irrevocably ‘walves any right of termination it may have
pursuant to this Agreement or at law to terminate this Agreement.

OBLIGATIONS UPON TERMINATION

Upon termination or expiry of this iAreement, the Operator shall co-operate with the
Contractor in relation to the transfer of the operation and maintenance of the
Installations to the Contractor or alpew operator of the Installations as appointed by
the Contractor (a "New Operator'} and shall quit the Sites as soon as is reasonably
practicable, The Operator shail leaVe all special tools, improvements, inventory of
supplies, safety equipment, operating and maintenance products and manuals which
are the property of the Contractor at the Installations. Subject to all rights of the
Contractor under the Legal Requirements and subject to the provisions of Clause 41.2,
the Operator may remove from the ll‘nstaliations any-items of property belonging to it.
Following termination, the Operator shall suspend performance of the Services under
this Agreement and secure the Insta.lf ations against any damage.

Upon termination or expiry of this A‘greement

(a) the Operator shall dehver"to the Contractor all books, records accounts,
manuals, standing 1nstruct1qns and procedures and administrative procedures
developed by the Operatorngursuant to this Agreement and (to the extent
required in view of Clause|50 (Intellectual Property) provide the Contractor
with the non-exclusive right to continue to use all Intellectual Property Rights
owned by the Operator cor tamed therein and which are ‘necessary to the
continued operation of the Insta]latlons and

(b).  the Contractor may: } ‘

(i)  -take possession of lall of the eguipment, fiel and supplies of the
Contractor located aﬂ the Installations for the purposes of performing
the obligations of the ‘Operator under this Agreement; and

(ii) employ any other | ‘person firm or corporation to perform such
obligations. ;

Upon termination or expiry of thisiﬂgreement, the. Operator shall at the Contractor's
request and, where this Agreemeh‘t is terminated due to the Contractor's default,
expense (payment to be made by the Contractor within 30 days after receipt of
invoices from the Operator), perform the following obligations (in addition to its
obligations set out in Clauses 41.1 alilld 41.2):

(a) assist the Contractor in preparmg an 1nventory of all equipment, spare parts
and supplies in use or in storage at the Installations; and
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41.5

42.

43,

44.
4.1

Without prejudice to any further rights|of the Contractor arising under this Agreement
and to the Contractor's right to setoff any amounts owing by the Operator to the
Contractor, if this Agreement is!|terminated pursuant to Clauses 40.2(2) to
(e) (Termination), the Contractor sha%l\not be obliged to pay to the Operator any sum
owing to the Operator under this Agreement as at the date of termination until all
sums owing by the Operator to the Contractor, including all" additional costs
reasonably and properly incurred by‘t‘he Contractor as a result of such termination,
have been settled whether by way of payment set-off, counterclaim or otherwise.

Without prejudice to any further ri ts of the Operator ansmg under this Agreement
and to the Contractor's right to set off any amounts owing by the Operator to the

- Coniractor, if this Agreement 131‘ terminated pursuant to Clauses 40.4(a) to

(c) (Termination), the Contractor shall pay to the Operator:

(a) any sum owing to the Operator under this Agreement as at the date of
termination; and | |

®) addltlonal costs reasonably f‘md properly incurred by the Operator in the
process of termination and demoblhsatnon

PART IX
SUSPENSION OF THE SERVICES

\
SUSPENSION BY THE CONTRACTOR

The Contractor may at any time bylnouce to the Operator require the Operator. to
forthwith suspend the Services or an part thereof for such time or times and in such
manner as the Contractor may consider necessary, and shall during such suspension
properly protect and secure the In‘stallatlons against any deterioration, loss and
damage. C -

RECOMMENCEMENT AFTER $11JSPENSIQN

" The Operator shall recommence pfoﬁsion of the Services upon receipt of notice

referring to this Clause 43 from the Contractor Provided that, during any period of
suspension, the Contractor shall: | o .

(a) keep the Operator advised as ’jto the likelihood of it requiring the Operator to
recommence provision of the' Services; and

(b} give the Operator reasonable notice of recommencement of the

: Services (taking into account the extent of - training, re-training and
mobilisation likely to be requlred by the Operator priot to recommencement of
provision of the Services). -

COSTS

The Operator shall be entitled to réimbursement of its reasonable costs incurred in
suspending the Services, protecting! ‘a‘nd securing the Installations and re-starting the
Sérvices (including costs, salaries| and wages associated with demobilising and
remobilising the Operator's personne}) save to the extent such suspension is caused by
the act or omission of the Opcrator
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435,

45.1
452
453
45.4

45.5

45.6

45.7

To the extent that the Contractor reqmres the Operator to continue providing any part
of the Services during any period of \ general suspension of the Services, the Operator
shall be entitled to receive the appmpnatc proportion (taking into account the costs
incurred by the Operator in prowclﬁlg such part of the Services) of the Fixed Fee or
Variable Fee respectively in respec* jof such part of the Services net of any amounts
received pursuant to Clause 44.1. |||

PART X
DISPUTES

ADJUDICATION PROCEDURE

Any party to a Dispute wishing to mltlate the Adjudication Procedure may at any time
issue a written notice (an "Ad]udlcatlon Notice") to all of the other parties and to the
Adjudicator (if any) appointed pursuant to Clause 45.2 or Clause 45.3 giving
particulars of the Dispute and 1nfom:ung them of its intention to refer the Dispute to
adj ud1cat10n in accordance with the! Adjudlcatlon Procedure.

>

The parties to the Dispute (the "r.;lrsputmg parties") shall endeavour to agree the
identity of and appoint an adjudicator (the "Adjudicator") in respect of any Dispute
during a period of five business dayfs foﬂowing service of the Adjudication Notice.

If the dispufing parties have not ag;eed on and appointed the Adjudicator within the
period of five business days referred to in Clause 45.2, any disputing party may apply
for a nomination and appointment | nto the Chairman of TeCSA or his duly appointed
deputy in accordance with the process set out in the TeCSA Adjudication Rules.

The parties shall be jointly responsﬂb‘le for engaging the Adjudicator.

The Adjudicator shall as part of his determination specify the disputing party or
disputing parties to be responsible!for the fees and expenses of the Adjudicator. If
any disputing party fails to discharge its responsibilities regarding the engagement
and/or the payment of the fees and expenses of the Adjudicator, then in any such case
the other disputing party or disputing parties may enter into the relevant enpgagement
and/or pay the relevant fees and expenses and recover the same as a debt from the
disputing party or disputing parties i in\ default. ,

The Adjudicator shall, subject to comphance with the Adjudication Procedure
cstablish the procedure and timetable for the Adjudlcatlon and shall conduct the
Adjudication inquisitorially, taking jche initiative in ascertaining the facts and the law.

Without prejudice to the generalityé of such power, the Adjudicator may, if he thinks
fit: o

{a}  require the delivery of writtén}statements of case;

(b)  require any disputing party";é produce a bundle of key documents, whether
helpful or otherwise to that d1sputmg partys case, and to draw such inference
as may seem proper from } any imbalance in such bundle that may become
apparent; :
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45.9

45.10

4511

4512

(c) require the delivery to him é]lh/or the other disputing parties of copies of any
documents other than docum ents that would be privileged from production to
a court; i :

(d)  limit the length of any writtejr ‘or oral submission;

(e)  require the attendance befofe him for questioning of any disputing party or
employee or agent of any disputing party;

(ff)  make site visits;

(g)  make use of his own specialfst knowledge;

(h)  obtain advice from specialis‘t consultants, Provided that at least one of the

disputing parties so requests}or consents;
|
|

i) meet and otherwise communicate with any disputing party without the

presence of other disputing parties;

a make directions for the conduct of the Adjudication orally or in writing; '
.

HEl
(k)  review and revise any of his own previous directions or decisions; and

1
() reach his decision with or witl}out holding an oral hearing, and with or without
having endeavoured to facili:té‘te an agreement between the disputing parties.

The Adjudicator shall exercise sucl':l powers with a view of fairness and impartiality,
giving each disputing: party a reaspﬁable opportunity, in light of the timetable, of
putting its case and dealing with that of its opponents. The Adjudicator shall, in
reaching his decision, reflect the llé{‘ga] entitlements of the disputing parties to the
extent practicable in the light of thé time periods and other provisions stipulated by
the Adjudication Procedure and the| ‘si‘lbmissious and other materials available to such
Adjudicator. i '

Any meetings with the Adjudicator| ‘s];1all be held in Worcester unless, for a particular
meeting, the Adjudicator considers at another venue would be more appropriate.

The Adjudicator shall reach a decision within 28 days of referral or such longer period
as is agreed by the disputing partie# l‘after the Dispute has been referred to him, save
that the Adjudicator may extend tﬂﬁ period of 28 days by up to 14 days with the
consent of the party by whom the D;i‘ pute was referred. ' '
‘ il ,

The Adjudicator's decision(s) shall [gﬂclude reasons (which may be provided after his
decision) unless the disputing parqqs agree otherwise and shall, subject to Clause
45,12, be binding until the Dispute hﬁ finally determined by further. legal proceedings,
by arbitration or by agreement. The parties hereby agree that, prior to any such final
determination, decisions of an Adj d&icator may be enforced by summary judgment in
the courts (subject as aforesaid to C:fal,use 45.12). The parties agree that they shall not
be entitled to resist such summaﬁf} proceedings by way of abatement, sef-off or.
counterclaim, or to seek a stay of su;ch summary proceedings to arbitration.

Where in any Dispute:
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(b}

45.13
(2)

30866-5-8452-v6.0

relating to the right of any party to terminate this Agreement the party seeking
to exercise such right shall (in the case of the Operator) comply with the terms
of the Direct Agreement in; Favour of the Funders and the Direct Agreement in
favour of the Councils and |( (1n all cases) shall not be entitled to serve notice
purporting to terminate th.ts Agreement unless and until elther

@) the other party or pa ies consent to such terfmnatlon'

(i)  the Adjudicator rea?hes a decision upholding the said right which is
accepted by the other party or parties pursuant to Clause 45.16(a); or

(i) in the absence of| an Adjudicator's decision or in the event of a
challenge to the same under Clause 45, 16, the said right of termination
is upheld by the Arl:LItrator or, upon any appeal from or review of the
Arbitrator's award, b)q the courts,

Provided that

(iv)  the parties shall contmue to perform their respectlve obligations durmg
the Adjudication Procedure and

(v)  the continued perfonma.nce of each of the parties of their obligations as
aforesaid shall not constltute or be relied upon by any other party or
parties as, a waiver of any alleged right of termination or other rights,
or operate as acquescenoe or estoppel in relation to or otherwise
diminish or prejudlce such rights.

relating to payment the Ad_]udlcator decides that a particular sum is payable
but it is finally determined in anly further legal proceedings relating to the
same Dispute that a d1ffcren sum is payable, interest of the difference shall be
payable by the u1t1mater unsuccessful party for the whole of the period from
the initial invoicing of the\ disputed sum unti] the date of final payment,
notwithstanding the mterve. ‘ g decision of the Adjudicator referred to above.

If any Dispute to be rcferred‘t}o the Adjudication Procedure raises issues which
are substantially the samei as or connected with issues raised in a related
dispute or arises out of substantlally the same facts as are the subject of a
related dispute between any; c;)f the disputing pames and

(i) any other party or parqles to this Agreement, and/or

(ii *  any third person or |persons connected with the Agreement, mcludmg
WCC, HDC, a Bu:ldl‘ng Contractor or a Sub-Contractor (excluding the
Operator in such capa(nty)

then, subject to Clause 45. 113(0) the dlSletlIlg parties agree that if a disputing
patty so requires within 3 bugmess days of the Adjudication Notice, the related
dispute shall be referred to the same Adjudicator and be governed by the terms
of this Adjudication Procedﬁre The other parties or third persons will make
submissions to the Adjudl.ator in the manner and time set out by the
Adjudicator as he thinks falr just and reasonable in all the circumstances
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45.14

45.15

45.16

Provided that it is agreed that thls related dlspute procedure shall only apply to
a Dispute relating to termina ';on of this Agreement if all part1es consent in
writing to its application. |

(b}  For the purposes of this Clause 45 (Adjudication Procedure), other than
Clauses 45.1 to 45.4 and Clause 45. 13, the term "disputing party"
"dlsputmv parties" shall 1n¢‘:1udc such parties andfor third persons as are
involved in the related d:spute that has been referred to the Adjudlcator
pursuant to paragraph (a) of C ause 45. 13.

(c) If a related dispute referred to in Clause 45. 13(a) has already been referred to
an adjudicator appointed or tJ‘:) be appointed in respect of the related dispute
the disputing parties agree t}‘w.t if any disputing party so required within 5
business days of the Adjudication Notice, the Dispute shall be referred to the
adjudicator appointed to, and 1be governed by the terms of the adjudication
procedure of, the related disp;u‘te.

|

(d)  Where as a result of the ap lication of Clause 45.13(a) or otherwise any
Adjudication carried out pursuant to this "Adjudication Procedure becomes
‘subject to the provisions of the HGCRA the disputing parties shall use their
- best endeavours to take anq\cause any Adjudication to comply with the
provisions of the HGCRA and the parties shall be deemed to have agreed such
amendments to the Ad_]udlca‘qon Pracedure as shall be necessary to achieve

such compliance.

The Adjudicator shall not be liable tfdr anything done or omitted in the diecha.rgc or
purported discharge of his functions| as Adjudicator unless the act or omission is in
bad faith. 'Any employee or agent of [the Adjudicator shall be similarly protected from

~liability. ; ‘ |

The parties acknowledge that, if and ‘tc;) the extent that any decision (or part thereof) of
the Adjudicator is inconsistent with ahy subsequent arbitration award, they may suffer
loss as a result of the interim 1mpleﬂ;lentat10n of the Adjudicator's decision (or that
part thereof). The parties agree [that save as prescribed by Clause 45.12 any
entitlement to damages in respect of Fuch loss shall be subject to the discretion of the
Arbitrator. ‘

(a) Subject to Clause 45.16(b), if“ iany disputing party disagrees with the decision
of an Adjudicator or the Dis i ute is not resolved within 28 days of referral to
the Adjudicator (or any extent‘ied period under Clause 45:10), the disagreeing
party shall, within 14 days of such decision, or any disputing party shall
within 14 days of the expiry| ¢ of the said period of 28 days (or any extended
penod under Clause 45. 1{)).not1fy the other disputing parties in writing and
require the matter to be referred to arbitration in accordance with the Institute
of Civil Engineers Arb1tra{10n Procedure (1997) or any amendment or
modification thereof being i in force at the time of the appointment (the "ICE
‘Rules™) which rules are deémed to be incorporated by reference into this
Agreement
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46.
46.1

46.2

463

46.4

46.5

46.6

(b)  Inthe case of any D1spute in \re]atlon to the rlght of any party to terminate this
: Agreement, the party or parties against whom the Adjudicator has made his
decision or, where the Dlspﬁte is not resolved within 28 days of referral to the
Adjudicator (or any extendéd period under Clause 45.10), the party or parties
against whom the right of ‘termmatmn is asserted, shall be deemed to have
referred the matter to arbltrauon 14 days after the expiry of the 28 day
period (or any extended p?nod under Clause 45.10) referred to in Clause
45.16(a) unless, prior to the | \explry of the said period of 14 days, that party
serves or those parties servg notice on the other party or parties accepting the
decision or, as the case maTy be, the right of the other party or parties to
terminate this Agreement. | !

ARBITRATION PROCEDURE ! |

The Tribunal shall consist of a Sqié arbitrator (the "Arbitrator™). If the disputing
parties fail to agree on the identity! ?f an Arbitrator within one calendar month of any
dlsputmg party serving on the other disputing party or parties a written notice to
concur in the appointment of an Arbitrator then the President for the time being of the
Chartered Institution of Wastes: Maglagement (the "President") shall be requested to
appoint an Arbitrator.

If an Arbitrator declines the appoml}pem:, ot after appointment is removed by order of
a competent court, or is incapable | of acting, or dies, and the disputing parties do not
within one calendar month of the | acancy fill the vacancy, then the Pres1dent shall
appoint an Arbitrator to fill the vaca.ncy

in any case where the President fs; unable or unwilling to exercise the functions
conferred by this Clause 46, the sal‘d\ functions may be exercised by a nominee of the
Chartered Institution of Wastes Management The President shall be deemed so
unable or unwilling where an appomtment has not been made within 20 days of a
request submitted in accordance w1t‘h Clause 46.1.

Irrespective of the identity and the qua_hﬁcatlons of the Arbitrator, any such reference
to arbitration must be conducted in éccordance with the ICE Rules.

The seat of the arbitration shall be ]jngland and its language shall be English.

If any dispute to be referred to Afbitration raises issues which are substantially the
same as or connected with issues m‘ a related dispute or arises out of substantially the
same facts as are the subject of a rel‘ated dispute between any of the disputing parties;
and

(a) any other party or parlies toét‘his Agreement; and/or

(b)  any third person or personé‘cj:onnected with the Agreement, including WCC,
HDC, a Building Contractdt“]or a Sub-Contractor (excluding the Operator in
such capacity) (hereinafter referred to as a "Related Dispute"),

then, subject to Clause 46.8, the dif juting parties agree that if any dispuling party so
requires within 14 days of service|of the written notice referred to in Clause 46.1

above, the Related Dispute shall bée‘ referred to the same Arbitrator and be governed

I
|
|
|
1
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46.7

46.8

46.9

46.10

46.11

46.12

46.13
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_ Arbitrator shall have power to make

1
by the terms of this Arbitration Proc«, dure. The Arbitrator shall, upon the request of a
disputing party, job any other party c parties and/or any third person or persons to the
reference to arbitration proceedings| i Lereunder in respect of the Dispute and may make
a single final award determining th Dispute and the Related Dispute. Each party
consents to be joined to any reference to arbitration proceedings hereunder in relation
to any Dispute at the request of a d1sput1ng party.

I \

v

For the purposes of Clauses 46.9, !4§ 10 and 46.14, the term "disputing party" or
"disputing parties” shall include any party or parties or third person or persons who
are joined into this Arbitration Proce ure pursuant to this Clause.

Tn the event that an Arbitrator 1s‘ \replaced pursuant to Clause 46.2 above, the
replacement Arbitrator shall also ]become the Arbitrator in respect of any other
Related Dispute. ? |

If the Related Dispute has already been referred for determination to an arbitrator
appointed or to be appointed in res eet of the Related Dispute the dlsputmg parties
agree that if any dlsputmg party so equn'es within 14 days of service of the written
notice referred to in Clause 46.1, the Dispute shall be referred, to the arbitrator
appointed to, and be governed by the terms of the arbitration procedure of, the Related
Dispute. The arbitrator shall, upon [Ll1e request of a d:sputlng party, join the disputing
parties to any reference to a:bltratmn proceedings in respect of the Related Dispute
and make a single final award determmmg the Dispute and the Related Dispute.
\

Where, pursuant to the above provgs;ons the same arbitrator has been appointed in
relation to a Dispute and a Related Dlspute the arbitrator may, with the agreement of
all the disputing parties or upon the‘ application of any party involved in the Dispute
and the Related Dispute, order that| the whole or part of the matters at issue shall be
heard together upon such terms or\ conditions as the Arbitrator thinks fit. The
such directions any iriterim or partial award as it
considers just and desirable. ?

Arbitration awards shall be bindingj on the d1sputmg parties as from the date they are
made. The disputing parties undertake to carry out any award of the Tribunal without
delay. 1§ .

: : ‘

‘ | & witness before the Arbitrator.

The Adjudicator shall not be called

Unless the Agreement shall alread}l | have been terminated or abandoned, the Operator
and Beacon Waste shall in every case proceed in the performance of their obligations
with all due diligence and in accor ance with this Agreement, and shall give effect
forthwith to every decision of the Contractor (where expressly bound to do so by the
terms of the Agreement) or the Adjqdwator unless and until the same shaill be revised

by further legal proceedings as prov

Any Adjudicator or Arb1trator
proceedings (each individually andl ¢
46 only as "Legal Proceedings™)

411‘6

ded above

\ before which adjudication _or - arbitration
collectively referred to hereinafter in this Clause
conducted shall have full power to open up,

review and revise any cemﬁcates,.mstrucuons decisions, directions or valuation of

the Operator, the Contractor, elthel"

of their Representatives, Beacon Waste or the

Adjudicator which is noet in acco;:dmce with this Agreement, or any other things
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46.14

46.15

47.

48.
48.1

48.2

whatsoever issued or made pursvant to this Agreement (except to the extent that this
Agreement provides that such jcejrtiﬁcates, instructions, decisions, directions,
valuations or any other things w:x;atsoever are final and binding or otherwise
conclusive and not subject to such ; opemng up, review or revision) and save that no
Adjudicator has such power in relation to the decision of another Adjudicator or the
decisions or awards of any Arb1tratoy‘ 1

Legal Proceedings and all things said or done or matters or documents arising or
produced in the course thereof or irf connection therewith (including any decisions or-
awards) are and shall be kept confidential by the parties except insofar as necessary to
implement or enforce any decisionsiof the Adjudicator or Arbitrator or as required by
law (or as otherwise permitted by (Dlause 51 (Confidentiality)). No report or other

. communication relating to any of t e aforesaid may be made available beyond the

Adjudicator, the Arbitrator, the d15putmg parties, their legal representatives or any
person necessary to the conduct of the Legal Proceedings, without the concurrence of

~ all the disputing parties such consent not to be unreasonably withheld or delayed or

save as required by law,

The parties shall continue to perform their obligations under the Agreement with ail
due diligence, notwithstanding the commcncement of any Legal Proceedings.

PART X1
MISCELLANEOUS

: gk
CONTRACTOR'S RIGHT TO AICFCESS AND AUDIT

The Contractor and/or an Independe‘:ﬁt Expert and/or the Lead Authority and/or the
Superintendent Officer and/or anyi Authorlsed Ofticer and/or any Permitted Third
Party and/or any representative of thc Funders shall have the right at any time, having
given reasonable prior notice:

(a) to access and inspect the Ins':cTL;llations; and

(b)  to audit the books and recd ds and other data of the Operator or of Beacon
Waste which relate to the Installations,

" in each case to the extent contemplated under and in accordance with the provisions

of the Service Contract and the Ope; ‘étor shall do all things and provide such facilities
and assistance as necessary and wnhm its power so as to avoid placing the Contractor
in breach of its obligations under the Service Contract (including Clause 38 and

_Clause 41 thercof) Provided that in exercnsmg such rights, the Contractor shall, and

shall procure that the other persons entitled to such access as set out above shall,
avoid any undue disruption to the Operator and its employees and sub-confractors in
the performance of their obhgatmns m relation to the Project.

H ‘ i
NOTICES i

Any notice or other communication lg;iven or made under this Agreement shall, except

- where expressly stated otherwise, be in writing,

Any such notice or other commumcation shall be addressed as provided in Clause
48.4 and, if so addressed, shall be de emed to have been duly given or made as follows:
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483

48.4

48.5

49,
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(a)  if sent by personal delivery,

ﬂ'ﬁOn delivery at the address of the relevant party;

(b)  if sent by first class prepaid iezfter, 2 business days after the date of posting; or

{c) if sent by facsimile, when despatched subject to a hard copy being sent in
accordance with Clause 48 2(b).

If, in accordance with Clause 48.2;

any such naotice or other communication would

otherwise be deemed to be given ¢ or made outside Working Hours, such notice or
other communication shall be deemed to be given or made at the start of the next

period of Working Hours.

The address and facsimile number of each party for the purposes of this Agreement,

subject (o Clause 48.5, are;

Address - Facsimile No.

Contractor Mercia Waste ||
Management Limited

The Marina
Kings Road
Evesham, Worce
WR113XZ

01386 446757

stershire

Operator Severn Waste Sg
The Marina -
Kings Road
Evesham, Worce
WRI113XZ

tvices Limited 01386 446757

stershire

Beacon Waste | Beacon Waste Limited ' ' 01386 446757

The Marina
Kings Road

WRI11 3X2Z

Evesham, Worogstersmre

documents at the request and cost of

A party may notify the other party to

. addressee, address or facsimile numl

such notification shall only be effectl

IhlS Agreement of a change to its name, relevant
)cr for the purposes of Clause 48.4 Provided that
ve on:

{a) the date specified in the nonﬁcaﬁon as the date on which the change is to take

place; or

_ (b) if no date is specified or the date specified is less than 5 business days after the

date on which notice is glven‘ the date falhng 5 business days after notice of

any such change has been glveTn.

FURTHER ASSURANCE

Each party shall afford the other ﬁdnies such co-operation and shall execute such

the other parties, as shall reasonably be required
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50.
50.1

50.2

50.3

504

51.

52.

53.

to give the party making the request the full benefit of the rlghts powers and
obligations under the terms of this Agreement

INTELLECTUAL PROPERTY

-

Any documentation created, proc‘luced or commissioned by the Operator or Beacon
Waste relating to the Installations and all related Inteliectual Property Rights will be
the property of the Contractor. The Contractor will grant to the Operator and Beacon

. Waste a revocable, non-exclusive, r‘qyalty free, non-transferable licence to use such

inteflectual property in connection with the Installations only.

The Operator and Beacon Waste iwill grant to the Contractor an frrevocable,
non-exclusive, royalty-free, ﬁansferhble licence to use any Intellectual Property
Rights owned by the Operator and Beacon Waste required in connection with the

Installations.

Prior to concluding any contract w:th any third parties relating to the supply’ of
materials specifically created by third parties for the purposes of the Project, the
Operator shall use its reasonable qndeavours to procure that such third party shall
grant irrevocable non exclusive royalty-free licences to each of the Operator and the
Contractor to use all Intellectual Prg perty Rights pertaining to such contract with the
right for the Contractor to assign such licence to, or grant a sub-licence to, any person
appointed to operate, maintain and manage the Instailations from time to time. If that
third party refuses to grant such licenses, the Operator shall refer the matter to the
Contractor and shall act in accordance with the Contractor's instructions as to the
terms on which such contract may be concluded. The Operator shall during the term

of this Agreement be responsible;

Intellectual Property Rights.

for obtaining and maintaining such third party

Each party shall indemnify the other\partles against all liabilities and losses suffered
as a result of the infringement of any Intellectual Property Right arising pursuant to
Clause 50.2 arising out of the use cf such Intellectual Property Rights in relation to

the Installations or the provision of'{ t

CONFIDENTIALITY

he Serv;ces under this Agreement.

Subject to Clause 47 (Contrdcfor's. Right to Access and Audif), clause
61 {(Confidentiality) of the Service \Contract shall apply mutatis mutandis to this

Agreement.

GOVERNING LAW

This Agreement shall be governed.

England.

AMENDMENT

3y and construed in accordance with the laws of

' No modification or amendment of tlrus Agreement shall be valid unless in writing and

executed by both parties to this Agrgement.

30886-5-8492-v6.0
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54.

54.1

542

54.3

55.

56.

57.

ASSIGNMENT o

The Operator may not assign any |bcneﬁt under this Agreement or sub-contract or
delegate the performance of any of| |the obligations under this Agreement without the
prior written consent of the Contract ‘r

The Contractor may assign the beq ﬁt of this Agreement to any person whether by
way of security or otherwise. The GRerator shall, if required by the Contractor, enter
into a novation of this Agreement in such form and with such person as the Contractor
shall require. ; ‘

N
The Operator and Beacon Waste shéll!:

(a) if required by the Funders |enter into a Direct Agreement in favour of the
Funders in the form attached s Schedule 5 (Direct Agreement in favour of the
Funders) pursuant to whlch mter alia, in the event of a defanlt under this
Agreement grantmg the Ope‘rator the right to terminate this Agreement, the
Funders may step in to thzs |Agreement and try to rectify the Contractor's
default; and ; }

() if requ1red by the Counmls' cnter into a Direct Agreement in favour of the
Councils in the form attached as Schedule 4 (Direct Agreement in favour of
the Councils) pursuant to wk (‘:h inter alia, in the event of a defauit under this
Agreement granting the Operator the right to terminate this Agreement, the
Councils may step in to thl \Agreement and ry to rectify the Contractor's
default. :

WAIVER

The wajver of any breach of any ierm or condition hereof shall not be deemed a
waiver of any other or subsequent breach whether of like or different nature.
i ‘ .

SURVIVAL

Parts VI (Termmatzon), X (Dzsputes) and X1 (Miscellaneous) of this Agrecment
shall remain in full force and ffect following termination or expiry of this
Agreement. H

SEVERANCE
‘ o
If any provisions of this Agreem -jst or part of it is rendered invalid, illegal or
unenforceable in any respect under an?y Taw:

(a) the Vélidity, legality and ef %)rceability of the remaining provisions of this
Agreement shall not in any ¥ dy be affected or impaired thereby; and

)

(b)  the parties shall promptly neéotxate in good faith new provisions to eliminate
the invalidity, illegality or enforceablhty and to restore this Agreetnent as
nearly as possible to its orlgmal intent and effect,
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58.

59,

60.
61.

62.

63.

64.

ENTIRE AGREEMENT

This Agreement contains the whq?é agreement between the parties relating to the
subject matter of this Agreementat the date hereof to the exclusion of any terms
implied by law which may be exclﬁded by contract. Each party acknowledges that it
has not been induced to enter into @delis Agreement by any representation, warranty or
undertaking not expressly incorpor’a;x;ed into it

ENGLISH LANGUAGE |

All documents, notices or other ]commmlications supplied in accordance with
obligations under this Agreement sl"zall be in English only. '

[NOT USED] : ‘ |

COUNTERPARTS . i

3 ‘
This Agreement may be executed intwo or more counterparts, each of which shall be
deemed an original, but all of whic] | together shall constitute one instrument.

PROVISION OF lNFORMATIO:N

Throughout the period of this Agre%ment, the parties shall negotiate, discuss and liaise -
in good faith with each other, and exchange and provide each other with such
information as they can reasonably, provide and which would or might assist the other
in performing its obligations under this Agreement. In particular, the Contractor shall
keep the Operator and Beacon Wa:s‘t;e informed of matters.relating to the Project and
the business of the Contractor and jshall provide the Operator and Beacon Waste with
relevant documentation to the exfédnt that such information and documentation is
reasonably available to the Contflj‘ajctqr and provision thereof may- occur without
material additional work or cost to the Contractor.

SET-OFF

Subject to Clauses 26.5 to 26.9 and‘ Clause 45.11, each party may set-off any amount
owing to it by the other under this|Agreement provided always that neither party
shall be entitled to set-off any amount which is the subject of an effective Pay Less
Notice issued by the other party. !

BENEFIT OF AGREEMENT

This Agreement shall be binding gufaon and enure for the benefit of the parties and
their respective successots and assigns. :

IN WITNESS WHEREOF, the parties I‘itajreto have executed this Agreement as a deed fhe

day and year first set forth above.
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SCHEDULE 1

OPERATOR SERVICES
SE(EZ'lj‘ION A
SERVICES
The Operator shall; !
1. comply .with:

(@  the Service Delivery Plan and ‘jthe Service Coniract;

(b)  the operation and maintenan:c;e manuals provided by any Building Contractor
and any original equipment manufacturers;

(¢)  any standing mstructxons and procedures established and agreed between the
Contractor and the Operator '

{d) all Legal Requirements;
(e) any reasonable requirements%of the Contractor; and

9] all applicab]e Site rules and fegu]ations

employ and supervise su1tably quallﬁed and experienced personnel and maintain an
effective workforce in the United K_mgdom as required to operate the installations;

carry out all necessary admmlstranorf \and accounting (including invoicing) in relation
to the Project revenues, including thpt required under any Financing Agreements, all
Installations (to the extent operatlonal) and make available to the Contractor
know-how and resources of its Afﬁh‘ates where required to enable itself to perform
such obligation; ik :

where required, engage senior n]‘anagement staff engineering and accounting
personnel of the Operator or one of ‘1ts Affiliates, which are not normally engaged in
the performance of the Operator's obligation hereunder, to perform specific
tasks/activities relating to the Installat:ons subject to the Contractor's approval;

procure and maintain all Operator' Consents and shall assist the Contractor or (if
applicable) Beacon Waste (as reasonably requlred) in obtaining Contractor Consents
and Necessary Consents required tmj)e held in Beacon Waste s name respectively;

maintain books and records relatingito the operation, maintenance and management of
the Instailations which are adequafe for their intended purpose for a period of 5
years (or such other period as may be\agreed by the parties, or is required by a Project
Document ot any law Provided the Operator shall make such records available for
inspection by the Contractor during| ]orking Hours;

provide the Contractor with wrltt n operating reports at such intervals as are
necessary 1o aveid placing the Conwtractor in breach of its obligations under clause
17.8 of the Funding Agreement and clause 39 of the Service Contract (and such other
reports and at such intervals as may'be required under the Financing Agreements).
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10.

1.
12.
13.

14.

15.

16.

17

18.

19.

20.

21.

liatse with all relevant regulatory a’n{.i/or licensing bodies and with the Council where
necessary; 3

promote and maintain good local cbmmunity relations;

provide the Contractor, or any persc n authorised by the Contractor, with access to the
Installations; :

provide and manage security at theﬁnstallations;

provide adequate training to its sta ,

liaise with Third Party Contractors échstomers and residents;

comply with provisions refated to emergenmes in the Service Delivery Plan Provided
that the Contractor shall, for the avoidance of doubt, be obliged to reimburse the
Operator for all reasonable costs,.‘expenses and obligations incurred in taking any
such action save where such actlonw was necessitated by the act or omission of the
Operator;

carry out maintenance, waste calorlﬁc value tests, perfonnance tests, or inspections as
reqmred !

where required, establish and agree with the Contractor standing instructions and
procedures (including operating instructions, majntenance instructions, health and
safety procedures and instructions;| security procedures and instructions, emergency
plans, incident reporting procedures administrative procedures and performance
monitoring procedures) for the safe and efﬁment operation of the Installations;

without limitation to the Commlssmmng Protocol, specify and procure an Initial
Spares and Consumables stock in| accordance with Clause 21 (Consumables and
Spares) and store, protect, maintain and, where required, procure replenishment of
Spares and Consumables stock in|accordance with the relevant Agreed Operating
Budget and the standards of a Reaso able and Prudent Operator;

specify and procure an initial spare parts and consumables stock for the New
Facilities (excluding the Waste to|Energy Plant) and store, protect,” maintain and,
where required, procure replenishment of such spare parts and consumables stock in
accordance with the relevant Aglleed Operating Budget and the standards of a

" Reasonable and Prudent Operator; and

store, protect, maintain and, wherﬂrequired, procure replenishment of a spare parts
and consumables stock for the Installations (excluding the Waste to Energy Plant) in
accordance with the relevant Agxleed Operating Budget and the standards of a

" Reasonable and Prudent Operator; . ‘ !

review and update operation and ilnaintenance manuals provided by any Building
Contractor and any original equipment manufacturers in relation to the Installations;

liaise with and assist the Project Manager and each Building Contractor in relation to
pre-commissioning works, comrmssmnmg and start up of the New Faczhtles

30886-5-8492-v6.0 : 1i54 - | 7040479127

— ki .




22,

23,

24,

25,

26.

28.

29

30,
3l.
32,

33,

34,

35.
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(a) any contracts entered into!

manage and administer on behalf of the Contractor any and all contracts entered into
by the Contractor in relation to the operanon and maintenance of the Installations and
as otherwise relatmg to the Project u'cludmg,

Activities undertaken by theil
() fnot ﬁsed]; and :

(©) the Project Documents;

by the Contractor pursuant to any Generation
Contractor;

make recommendations to the C
Installations;

implement engineering modiﬁcatioﬂ 3|

ontractor for beneficial modifications to the

the Contractor;

ensure that weighing equipment is |%Jr0perly calibrated as required by the Contractor
and to carry out weighing of Contract Waste and Non-Contract Waste, as required by

the Contractor;

carry out testing of plant and equlpment and the composition of Compost, each as

required by the Contractor;

pay any taxes, which shall arise Hn relation to the Project, the Installations, the
Contractor and/or the Sites, on behalf \of the Contractor;

manage and procure the generation |

f Third Party Revenues at levels which maximise

the Project Internal Rate of Retum,:{o the Contractor resulting from the performance
of its other obligations in respect of] mﬂe Project;

procure (and where necessary pay for) the transport (other than where 2 WCA is
responsible therefor), delivery, treatment and disposal (including, where necessary, by
disposal to a third party landfill sm?) of Contract Waste and Non-Contract Waste in
accordance with the Service Contract

procure the delivéry of waste for incé:merati(}n by the Waste to Energy Plant;

procure delivery of start-up and bac: ‘-}up fuel for the Waste to Energy Plant;

carry out metering in respect of st -up fuel, back-up fuel, electricity and steam for

- the Waste to Energy Plant, as requn; d by the Contractor;

manage and co-ordinate any desPaté ‘of power and supply of steam from the Waste to
Energy Plant; ;

carry out invoicing with respect tol

he_ sale of electricity anid/or steam and/or heat as
required by the Contractor; |

dispose of bottom ashes resulting| ﬂom the incineration of waste in the Waste to
Energy Plant and all other by- products, including fly ash, effluent and air pollution
control (APC) residue: i
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36.

37,

" 38.

39.

40.

4].

42,

43.
44,

negotiate, liaise and enter into agréements with potential offtakers of power and /or
steam and/or heat resulting from the Contractor’s Generation Activities including any
regional electricity company, the Non-Fossil Purchasing Agency Limited, the Office
of Gas and Electricity Markets a.nd/o‘r the National Grid Company;

negotlate liaise and enter into agreements with the local Regional Electricity
Company (or such other person havmg respongibility from time to time for the
connection to and transmission from the local distribution network of power
generated by the Waste to Energy | ‘Plant) for the connection of the Waste to Energy
Plant to the distribution network -of such Regional Electricity Company or other
person as aforesaid; o

prepare and serve any and all noticzc‘:s; required to be served and act upon any notices
received by the Contractor under the Project Documents and/or the Financing
Agreements; s

carry out any additional services réi;ﬁired by the Contractor and, without prejudice o
any of the Operator's obhgatmns  hereunder, analyse and develop any further
opportunities for recycling Non-CoPtract Waste and Contract Waste and otherwise

propose new or additional systems or procedures for the implementation of the Works

and/or the Services in a more efﬁmeht and/or cost effective manner;
operate and maintain the Base Fina.wcial Model;
calculate payments to and from the Councils;

monitor any changes in Legal Requirements that may affect the operation and
functioning of the Installations :promptly and recommend to the Contractor
appropriate measures for the purposes of addressing the impact such changes may
have on the Installations; | :

minimise any fiscal deductions by the Councils under the Service Contract; and

implement and maintain a maintenance management system which includes:

{(a) spares inventory control, procurement and management;

(b)  recommending the purchasé &f all spares for the Contractor; and

(c) purchasing necessary spares on behalf, and with the approval, of the
Contractor; and \

(dy  development of operations qnd maintenance manuals and instructions for the

: Installations (including development from time to time of any operations and

maintenance manual and mstructlons produced by the Building Contractor for

the Waste to Energy Plant)! n accordance with the standards of a Reasonable

and Prudent Operator and the Detailed Maintenance Plan and provide copies
thereof and copies of all updaied versions thereof to the Contractor.
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SECTION B
COMMISSIONING AND MOBILISATION PERIOD SERVICES

During the Commissioning and Mob_ilisatioré Eeriod, the Operator shall:
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SCHEDULE 2
PAYMENTS AND INVOICES

1. Operator's Monthly Inveices

On or before the 7" day of eacli fnonth during the term of this Agreement, the
QOperator shall render 1o the Contractor an invoice (the "Operator's Monthly
Invoice™) showing: ‘

2. Contractor's Monthly Invoices

If the Operator owes any amount to he Contractor, the Contractor shall, on or before
the 7" day of the next month, render to the Operator an invoice (the "Contractor's
Mounthly Invoeice™) showmg for ﬂme preceding month any sums payable by the
Operator to the Contractor in accordance with this Agreement (including interest
payable as above) and the date on w jtch payment becomes due (being the date of the-
Contractor's Monthly Invoice). ‘

3. Final Invoices

Commencing with the First Contrac't‘ Year, the Contractor shall submit to the Operator
within 30 days of the end of the! Contract Year an invoice (the "Final Invoice") .
setting out the Contractor's computa on of either:
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6.2

6.3

6.4

30886-5-8492-v6.0

Payment of Invaices

Not later than five days after the Due Date for Payment the recipient of an
Invoice (the “Paying Party") shall }give a written notice to the issuer thereof (the
"Receiving Party") specifying the amount of the payment it proposes to make in
respect of the relevant Invoice and the basis on which such amount was calculated.
Subject to Paragraph 6 (Dzsputes relatmg to invoices), the Paying Party shall pay the
amount shown in such invoice wi 30 days of the end of the month (in the case of a
Monthly Invoice) or the Contract Ye‘,ar (in the case of a Final Invoice) to which the
invoice relates or within 10 days ofi recmpt of the invoice, whichever is the later (each

a "Final Date for Payment"). Pay ent shall be made by direct bank transfer to such
account at such bank as the Recelvmg Party may from time to time notify to the
Paying Party on reasonable notice. |

Currency of Payment

All sums payable in respect of Invcé ces submitted in accordance with this Schedule 2
(Payments and Invoices) shall be sliown and shall be payable in pounds sterling.

Disputes relating te invoices

In the event that the Paying Party §1éputes the correctness of any amount invoiced in
accordance with the provisions of thié Schedule 2 then:

(a) no later than 7 days before the Final Date for Payment, the Paying Party shall
give a written notice to the Recewmg Party specifying:

® the sum that the Payx g Party considers to be due on the date the notice
is served; and '

(i}  the basis on which thax sum is calculated (a "Pay Less Notice"); and

()  the Paying Party shall pay lhe‘ undisputed portion of the Invoice in full.

Promptly after receipt of a Payi
45 (Adjudication Procedure), the

Less Notice, and without prejudice to Clause
parties shall consult together with a view to

resolving the Dispute, failing which the Dispute shall be referred to an Adjudicator for
determination in accordance with C]ause 45 (Adjudication Procedure).

Whete the Paying Party does not g?e a-written notice pursuant to Paragraph 6.1, the
Paying Party shall pay the Receiving Party the amount stated in the Invoice in
accordance with Pdragraph 4 (Payments of Invoices).

Where a Pay Less Notice is glven;
avoidance of doubt, may bej

m accordance with Paragraph 6.1 (which, for the
the same notice as that referred to in

Paragraph 4 (Payment of Invozcesiprowded it meets the requirements set out in
Paragraph 6.1), but following the procedures in this Paragraph 6 it is decided that the
whole or part of the disputed amouht should be paid, payment of such whole or part

shall be made not later than:

(& seven days from the date of the decision; or .
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6.5

- made in full.

(b)  the date which, apart from|the notice, would have been the Final Date for
Payment, : :

whichever is later.

Any overdue payment, or any disputed payment which, following the procedures in
this Paragraph 6, is found not to b(ﬂproper]y payable but has been paid, or which has
not been paid when it was found d e, shall, unless otherwise provided, be paid to the -

party entitled thereto or, as the case may be, reimbursed to the payer thereof by way
of diréct bank transfer promptly wi hm 10 days of such determination and shall bear
interest at the Default Rate, ca[ ulated and compounded on a quarterly basis,
from (and including) the date payment thereof was due or made until (but excluding)
the date on which such re:mbursemcnt 1s received.

Suspension of Services : ‘ !

Where an amount due from the Cb}itractor to the Operator hereunder is not paid by
the Contractor in full by the Final Date for Payment and no Pay Less Notice in respect
of such amount has been given lin accordance with and complying with the
requirements of Paragraph 6.1(a) (Dispuies relating to invoices) and such failure to
pay continues for seven days afier the Operator has given to the Contractor written
notice of its intention to suspend performance of the Services under this Agreement
and of the ground or grounds on which it intends to do so then, without prejudice to
any other rights and remedies the|Operator may have under this Agreement or
otherwise and provided such default is continuing, the Operator may suspend
performance of the Services under thlS Agreement until payment of the amount due is
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' SCHEDULE 3
OPERATION AND MAINTENANCE SERVICES PARALLEL LOAN AGREEMENT

MERCIA WASTE MANAGEMENT LIMITED
|and

SEVERN WASTE SERVICES LIMITED

OPERATION AND MAINTENANCE SERVICES
PARALLEL LOAN AGREEMENT
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THIS AGREEMENT is made the [+] day @

BETWEEN:

(1)

£[+] 199[+]

MERCIA WASTE MANAGEMENT LIMITED, a company incorporated under
the laws of England (the "Contractor"); and

SEVERN WASTE SERVICES LIMITED a company incorporated under the laws

The Contractor has entered into the:Service Contract with the Councils.

perator to carry out certain obligations under the
ration and maintenance of the Installations, and
be assumed by the Operator under the opération
en date herewith between the Contractor, the
imited (the "Operation and Maintenance

ain circumstances, to make Advances to the

Contractor on the terms and subjectito the conditions set out in this Agreement.

Unless otherwise defined in this Agreement terms defined in the Operation and
Maintenance Agreement shall have t‘he same meaning when used in this Agreement.

2)
of England (the "Operator”).

RECITALS:

©

(D) The Contractor has appointed the 0
Service Contract relating to the ope
any.other obligations expressed to!
and maintenance agreement of ev
Operator and Beacon Waste I
Agreement™),

(E}  The Operator has agreed, in cert

IT IS AGREED:

1. Definitions and Interpretation

1.1 Definitions

1.2 Interpretation

This Agreement shall consist of the !REcitals and the Clauses.

(a) In the event of 1ncon31stenc1es between the terms of this Agreement and the

terms of the Operation an
Agreement shall prevail.

(b) Any reference to a Clause o]

d Maintenance Agreement, the terms of this

& Schedule shall mean a clause or a schedule of

this Agrecment, unless othermse stated.

~(¢) . The Clause and Schedule t;tles or headings appearing in this Agreement are

for reference only and shall not affect its construction or interpretation.

{(d)  Words importing persons shali include firms, compames and corporations and

vice versa.

30886-5-8492.v6,0
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21

31

3.2

33

30886-5-8492-v6.0

- ®

Commencement and Duaration

This Agreement shall become effeei
amounts repayable hereunder have b

Contractor's Loan

If in respect of any amount whi
Maintenance Agreement, would be
Maintenance Agreement: -

@

for whatever reason theé

ifve on the date hereof and shall continue unﬁl all
een discharged in full.

B, but for Clause 26.5 of the Operation and .
due from the Contractor under the Operation and

erms of Clause 26.5 of the Operation and

Maintenance Agreement are or are claimed to be ineffective, illegal,

unenforceable, invalid, void

or voidable in whole or part or are changed or

amended pursuant to any order or decision of any adjudicator, court, tribunal
or arbitration or by any prowsmn of any statute; and/or

the Operator demands payn}ent of such amount and sufficient funds are not
available to the Contractor n respect of such amount,

then at the same time as payment' of such amount is made in accordance with the

Operation and Maintenance Agreerent the Operator shall advance to the Contractor a
P n’ﬁ p

sum equal to the amount of such payment {an "Advance"),

Any Advance made pursuant to Clat

(a) shall be unsecured;
(by  shall not bear interest; and
(©) shall be repayable by the C

extent the Contractor has SL
amount.

|$e 3.1

optractor immediately'if (but only if) and to the
1fﬁcient funds available to it in relation to such

The parties acknowledge that the
amounts payable by them under Clal

Undertakings of the Operator | |

|
Contractor and the Operator will net off any
15 3.L

In respect of any Advances ouwumdmg (but which are not due for repayment

pursuant to Clause 3.2{c}} the Opem{ci'r shall not
\

0 any person the whole or any part of anir such

purport to set off at any tune any amount of such Advances against any

(a) assign or purport 1o assxgn.
’ Advances; ; 1
(b)
amount payable by it to the C ontractor,
{(c) attempt to obtain repa}ment,}

qr prepayment of such Advance otherwise than in

_accordance with the terms of| this Agreement;

§W63—
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4.2

5.1

5.2

53

7.1

Law

England and Wales.

(@ ask, demand, accelerate, sjué, claim or prove for, take or receive from the
Contractor any manner whatsoever the whole or any pan or such Advance
other than in accordance with the terms of this Agreement; and

(e) in respect of such Advance] penuon for, or vote in favour of, any resolution or
take any other action whatsoever for, or which may lead to the administration,
winding-up or dissolution ‘of the Contractor or the termination of the
Operation and Maintenance Agreement.

The Operator acknowledges that a|failure to make any advance in accordance with
this Agreement may cause the Confractor to incur loss or damage. For the avoidance
of doubt such loss or damage shall!be recoverable from the Operator (subject to usual
principles of mitigation). '

Payments

On each date on which this Agreezrent requires an amount to be pald by any party, it
shall make the same available to the other party by payment in sterling and in

-immediately available, frecly transferable, cleared funds to such account of such other

party as such other party shall from time to time have specified for this purpose,

All payments required to be made by either party hereunder shall be calculated
without reference to any set-off ori counterclaim and shall be made free and clear of
and without any deduction for or on account of any set-off or counterclaim.

In the event of failure of the Cont_ractor to make payment pursuant to Clause 3.2(c)
within five business days the Contractor shall pay interest upon the amount due at the
Default Rate, ‘

Benefit of Agreement

This ‘Agreement shall be binding upon and inure to the benefit of each party hereto
and its successors and assigns prov 1ded always that the Operator shall not assign or
transfer all or any of its rights, benefits and obhgatlons hereunder without the prior
written consent of the Contractor. :|. :

This Agreement shall be governed: By and construed in accordance with the laws of
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IN WITNESS whereof the parties hereto :hfivc caused this Agreement to be executed as a
deed the day and vear first above written: '

EXECUTED as a DEED )
for and on behalf of )|
SEVERN WASTE SERVICES )
LIMITED )

For FCC ENVIRONMENT SERVICES (!.J.EK.) LIMITED as Director

BY! et :
- For URBASER LIMITED as Director

EXECUTED as a DEED

for and on behalf of

MERCIA WASTE MANAGEMENT
LIMITED

e

For FCC ENVIRONMENT SERVICES (U.K.)y LIMITED as Director

By [ cermnai |
For URBASER LIMITE]) as Director
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DATED

(1) SEVERN WAS
(2) WORCESTERS
(3) THE COUNTY OF HERE

2014

TE SERVICES LIMITED

|

HIRE COUNTY COUNCIL
FORDSHIRE DISTRICT COUNCIL

(4) MERCIA WASTE MANAGEMENT LIMITED

(5) BEACON

WASTE LIMITED

AUTHORITY D

IRECT AGREEMENT

relating to

an operation and mair:lgenance services agreement

pursuant to the Waste l\

1anagement Service Contract




THIS DEED OF WARRANTY is made on ;| . 2014

BETWEEN:

1)

(2)

(3)

(4)

(3)

SEVERN WASTE SERVICES LIMITED (Company No. 03618688) whose registered
office is at The Marina, Kings Road‘ Evesham, Worcestershire, United Kingdom
WR11 3XZ (the “Operating Sub- Contractor"),

WORCESTERSHIRE COUNTY CQUNCIL of County Hali, Spetchley Road,
Worcester WR5 2NP (“WCC", whlch:expresswn mcludes its permitted successors in
title and assigns);

THE COUNTY OF HEREFORDSHIRE DISTRICT COUNCIL of Brockington, 35
Hafod Road, Hereford HR1 1SH ("HDC", which expression includes its permitted
successors in title and assigns);

MERCIA WASTE MANAGEMENT | LIMITED (Company No. . 03525188) whose
registered office Is at The Marina, Kings Road, Evesham, Worcestershire WR11 3XZ
(the “Contractor”); and

BEACON WASTE LIMITED (Compa y No. 02650198) whose registered office is at
The Marina, Kings Road, Evesham, Worcestershire WR11 3XZ (“Beacon Waste™),

{each a "“Party” and together the “Partles")‘
BACKGROUND.

(A)

8

©

2.2

By a contract dated 22 December 1998 as amended by a variation agreement
dated on or around the date of: :this Deed (the “Waste Management Service
Contract”™ WCC and - HDC (togetherlthe “Authority”) have appointed the Contractor
to provide an integrated waste ; management service and related activities
throughout the administrative area o \each of WCC and HDC.

The Operating Sub-Contracter has been jointly appointed by the Contractor and (in
respect of each Installation for so: Iong as it is holder of @ Waste Management
Licence in respect of such Insta!latton) Beacon Waste under a contract dated 22
December 1998 as amended by an amendment agreement dated on or around the
date of this Deed (the “Operating Sub -Contract”) to carry out the Services and to
pperate, maintain and manage the Installataons

The Operating Sub-Contractor is ob!tged under the Operating Sub-Contract to
execute a direct agreement in this form in favour of the Authority,

OPERATIVE PROVISIONS

In consideration of the payment of _by the Authority to the
Operating Sub-Contractor, recelpt‘\ of which the Operating Sub-Contractor
acknowledges, the Parties agree as follows:

-DEFINITIONS AND INTERPRETA':I"IONS

In this Deed unless the context otherWIse requires, the following expressnons shall

have the following meanings:

“Lender” means any orgamsatlon providing funding to the Contractor in
connection with the ‘carrymg out of the Works (as defined in the
Waste Management ; Serwce Contract),

Unless expressly defined otherwise in this Deed, any defined term in this Deed shall
have the same meaning given to sucL term in the Operating Sub-Contract.

WARRANTY

The Operating Sub-Contractor warrants to the Authority that it has carried out and
will continue to carry out all its obllgations and duties under the Operating Sub-
Contract in accordance with and to|the standard required by the Operating Sub-
Contract, provided always that the Operating Sub-Contractor has no liability
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3.2

3.3

4.2

4.3

4.4

4.5

hereunder which is greater or of a longer duration than that it owes to the .
Contractor and (in respect of eachi{[nstailation for so long as it is holder of a Waste
Management Licence in respect iof such Installation)' Beacon Waste under the
Operating Sub-Contract. | :

The Operating Sub-Contractor shall be entitied in any action or proceedings by the
Authority to rely on any limitatic})H in the Operating Sub-Contract and to raise
equivalent rights in defence of liability (except for set off or counterclaim) as it
would have against the Contractoriand (in respect of each Installation for so long as
it is holder of a Waste Management|Licence in respect of such Installation) Beacon
Waste under the Operating Sub-Cantract.

The Operating Sub-Contractor shall inot be liable to the Authority under this Deed
unless and until the Authority ha‘s‘ given written notice to the Operating Sub-
Contractor pursuant to clause 7.1.,1 or clause 7.3, Upon the expiration of six (6)
years from the date of compietion iof the Services in accordance with the Operating
Sub-Contract, the liability of the _Oberating Sub-Contractor under this Deed shall
cease and determine, save in re!atfiojn to any claims made by the Authority against
the Operating Sub-Contractor andi notified by the Authority to the Operating Sub-
Contractor in writing prior thereto. :|. .

COPYRIGHT |

For the purposes of this clause 4; "Documents” shall mean all or any drawings,
specifications, schedules and other information and documentation which are used
from time to time by the Operating Sub-Contractor in connection with the Services
or are otherwise relevant to |the maintenance, management, provision,
replacement, carrying out and operation of the relevant Instatiation andfor the
Services. :

The Operating Sub-Contractor insafar as it is able hereby grants {or, if such grant
cannot legally take place until a Iat:e‘rj date, agrees to (insofar as it is able) grant) to
the Authority with effect from the date of this Deed or in the case of Documents not
yet in existence with effect from the creation thereof, an irrevocable royaity-free
non-exclusive licence to use and; tb reproduce all Documents for any purpose
whatsoever connected with the Installations and such other purposes as are
reasonably foreseeable.. Such licence will carry the right to grant sub-licences and
will be transferable to third parties.. | | :

The Authority will not hold the Op?ﬁating Sub-Contractor liable for any use it may
make of the Documents for any:purpose other than that for which they were
originally provided by it unless th(efOperating Sub-Contractor authorises such use
and confirms that the Documents are suitable for it.

The Operating Sub-Contractor ag}'ejes on reasconable request at any time and
following reasonable written prior notice to give the Authority or those authorised
by it access to the Documents andito provide copies (including copy negatives and

CAD disks) thereof at the Authorityls|expense.

The Operating Sub-Contractor warrants to the Authority that the Documents (save
to the extent duly appointed sub—ccjx‘ tractors have been used to prepare the same)
are Its own original work and that|in any event their use in connection with the
Installations will not infringe the rights of any third party.

ASSIGNMENT

The benefit of and the rights of tl'@ Authority under this Deed may be assigned
without the consent of the Operating| Sub-Contractor on twe occasions only and the
Authority will notify the Operating‘ Sub-~Contractor in writing following any such
assignment specifying the name ah‘d address of the assignee and the date of the
assignment. The Operating Sub-Cantractor will not contend that any such assignee

is precluded from recovering any: loss resulting from any bre_ach of this Deed
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7.2

7.3

{whatever the date of such breach) by reason only that that person is an assignee
and not the original beneficiary hereunder or by reason that the original beneficiary
or any intermediate beneficiary escaped any loss resulting from such breach by
reason of the disposal of any lnterest in the Sites or that the original beneficiary or
any intermediate beneficiary has noU suffered any, or as much, loss.

AUTHORITY’'S REMEDIES

The rights and benefits conferred upon the Authority by this Deed are in addition to
any other rights and remedies it may have against the Operating Sub-Contractor
including without pre_lud:ce to the|generallty of the foregoing any remedies in
negligence.

STEP-IN RIGHTS IN FAVOUR OF WHE AUTHORITY

The Operating Sub-Contractor will not exercise or seek to exercise any right which
may be or becomes available to it to terminate or treat as terminated or repudiated

the Operating Sub-Contract or its emp!oyment under it or discontinue or suspend

the performance of any duties or obfigations thereunder without first giving to the
Authority not less than thirty (30} days prior written notice specifying the Operating
Sub-Contractot's ground for termmating or treating as terminated or repudiated the
Operating Sub-Contract or its employment under it or discontinuing or suspending

. its performance thereof andstating| the amount (if any) of monies outstanding

under the Operating Sub-Contract. | If the Operating Sub-Contractor becomes
aware of any changes to such amouft|until either the Authotity serves notice under
clause 7.1.1 or the time pericd fos it shall update
the Authority in respect of any such changes Within such period of notice;

7.1.1 the Authority may give wrltten notice to the Operating Sub-Contractor that
the Authority will thenceforth ‘become the “Contractor” under the QOperating
Sub-Contract to the exclusion of the Contractor and thereupon the
Operating Sub-Contractor WI"‘ admit that the Authority is the “Contractor”
under the Operatmg Sub-Contract and the Operating Sub-Contract will be
and remain in full force and el ect notwithstanding any of the said grounds; -

7.1.2 if the Authority has given such notice as aforesaid .or under clause 7.3, the
Authority shall accept liability for the Contractor's obligations under the
Operating Sub-Contract and iwill as soon as practicable thereafter remedy
any outstanding breach by the Contractor including for the avoidance of
doubt any non-payment of sums due to the Operating Sub-Contractor which
properly has been includedi|in the Cperating Sub-Contractor's specified
grounds pursuant to clause 7 1 and which is capable of remedy; and

7.1.3 if the Authority has given such notice as aforesald or under clause 7.3, the
Authority will frem the serwce of such notice become responsible for all
surns properly payable to thei Operatmg Sub-Contractor under the Operating
Sub-Contract accruing due:| after the service of the Operating Sub-
Contractor's notice but the Authority will in paying such sums be entitled to
the same rights of set-off and deduction as would have applied to the
Contractor under the OperatirJFj Sub-Contract.

Notwithstanding anything contained in this Deed and notwithstanding any
payments which may be made by tﬂe Authority to the Operating Sub-Contractor,
the Operating Sub-Centractor will not‘ be under any duty or obligation to obey any
direction or instruction from the Authorlty unless and until the Authority has given
written notice under clauses 7.1.1 and 7.3.

The Operating Sub-Contractor further covenants with the Authority that if the
Waste Management Service Contract|is terminated (other than as a result of an
Event of Council Default (as defined Ln the Waste Management Service Contract))
the Operating Sub-Contractor, if reqqestec[ by the Authority by notice in writing and
subject to clause 7.1.2 and clause 7.1.3, will accept the instructions of the
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Authority to the exclusion of the |Contractor in respect of the Services upon the
terms and conditions of the Opemting Sub-Contract and will if so requested in
writing enter into a novation agreement whereby the Authority is substituted for
the Contractor under the Operatmg \Sub Contract.

7.4 Where the Qperating Sub- Contractor has given rights’ in relation to the Operating
Sub-Contract similar to those conta ned in this ctause 7 to the Lender then if both
the Authority and the Lender serve notice under clause 7.1.1 or clause 7.3 or its
equivalent the notice served by the f\uthonty will not prevail over any notice served

by the Lender but will prevail over any notice served by any other person.

7.5 The Contractor and {in respect of gach Installation for so long as it is holder of a
Waste Management Licence in ;(espect of such Installation) Beacon Waste
acknowledge that the Operating Sub-Contractor will be entitled to rely on a notice
given to the Operating Sub-Cont actor by the Authority under clause 7.3 as
conclusive evidence that the WaEte Management Service Contract has been

terminated by the Authority. ; }

The Authority may by notice in w ”tmg to the Operating Sub-Contractor appeint
another person to exercise its rlgh s under this clause 7 subject to the Authority
remaining liable to the Operating Sub-Contractor as guarantor for its appointee in
respect of its obligations under thts'beed

8. THE CONTRACTOR'S AND BEACO | WASTE’S INCLUSION AS PARTIES

The Contractor and Beacon Wastel ave agreed to be Parties to this Deed for the
purpose of clause 7 and for acknov /ledging that the Operating Sub-Contractor shall
not be in breach of the Operating iSub Contract by complying with the obligations
imposed on it by this Deed. |

9. COUNTERPARTS : ‘

This Deed may be executed in one |or more counterparts. Any single counterpart or
a set of counterparts executed, in jeither case, by all the Parties shall constitute a

7.6

full and original instrument for all pdrposes

10. JURISDICTION : ‘ .
The law applicable to this Deed an: any non-contractual obligations arising out of
or in connection with it shall be Eng ish Law and the English Courts shall have non-
exclusive jurisdiction with regard té|all matters arising in connection with or under -
this Deed (including (without Ii: tation) in relation to any non-contractual
obligations). : :

11. THIRD PARTY RIGHTS :
It is agreed for the purposes of the, Contracts (Right of Third Parties) Act 1999 that
this Deed is not intended to and doeq not give any person who is not a party to this
Deed any rights to enforce any provi sions contained in this Deed.

12. NOTICES |

man_002\5188637\2
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Any notice to be given by any Part)i(

bereuncler will be sufficiently served if sent by

hand or by post to the registered office or if there is none the last known address of

the Party to be served. Any notlce
the date of delivery provided that nc
on any day it will be deemed to be

Sent by hand will be deemed to be served on
any notice sent by hand is sent after 4.45 pm
served on the next business day. Any notice

sent by post will be deemed to have been duly served at the expiration of forty-

eight (48} hours after the time of

postmg if the end of that period falls before

4.45pm on a business day and othehwise on the next business day.




IN WITNESS whereof this document is efxefzcuted by the Parties as a Deed and delivered

on the date stated at the beginning of this

EXECUTED as a DEED
for and on behalf of
SEVERN WASTE .
SERVICES LIMITED

Signature of director

Print Name:

Signature of director

Print Name:

- THE COMMON SEAL OF
WORCESTERSHIRE COUNTY
COUNCIL
was hereunto affixed in the
preséence of Authorised Officer

man_002\5188637\2
20 May 2014 henshch

N S S S S

Deed

uthorised Officer




THE COMMON SEAL OF
THE COUNTY OF .
HEREFORDSHIRE DISTRIC
COUNCIL

was hereunto affixed

in the presence of
Authorised Officer

N N M Nt Nt N

Authorised Officer

EXECUTED as a DEED
for and on behalif of
MERCIA WASTE
MANAGEMENT LIMITED

Signature of director

" e Nt ot N’

Print Name:

Signature of director

Print Name:

man_002\5188637\2 L7
20 May 2014 henshch’




EXECUTED as a DEED
for and on behalf of -

BEACON WASTE LIMITED

man_002\5188637\2
20 May 2014 henshch

Signature of direct

or

Print Name:

Signature of direct

Print Nam

or

I=H

S’
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Worcestershire County Council
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The County of Herefordshire
as Lenders

and

Execution Version

nance Services Direct

imited

District Council

The Law Debenture Trust Cdfpora_tion p.l.c.

as Security Agent
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ergy from Waste Project
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THIS DEED is made on

BETWEEN:

(1)

2

SEVERN WASTE SERVICES LIMITED (a company incorporated in England and Wales)

(No. 03618688) whose registered,
Worcestershire, United Kingdom WR1

BEACON WASTE LIMITED (a co

bfﬁce is at The Marina, Kings Road, Evesham,
1 3XZ (the "Contractor"); .

nﬁpany incorporated in England and Wales) (No.
: is at The Marina, Kings Road, Evesham,
1 3XZ ("BWL");

MERCIA WASTE MANAGEMENT LIMITED {a company incorporated in England and
Wales) (No. 03525188) whose reglstered office Is at The Marina, Kings Road Evesham,

1 3XZ (“ProjectCo")

NCIL AND THE COUNTY OF HEREFORDSHIRE

PORATION P.L.C. as security agent for the Secured

entered into a variation agreement to the Waste
aut the terms on which ProjectCo will provide waste
nergy from waste facility.

'form its. obhgatlons under the Waste Management

Service Contract, ProjectCo, the Conﬂ'actor and BWL have entered into the Contract.

Under the Senior Term Loan Facalitres Agreement the Lenders have agreed to make
available certain credit facilities to PWO_]E(ICO for the purposes of the Project. Pursuant to
the Senior Term Loan Facllities Agreement the Lenders have appointed the Security Agent

‘Loan Facilities Agreement that this Deed is entered

02650198) whose registered office
Worcestershire, United Kingdom WR1
(3)
Worcestershire, United Kingdom WR1
4 WORCESTERSHIRE COUNTY COUN
DISTRICT COUNCIL (the "Lendersi?; and
(5) THE LAW DEBENTURE TRUST COR
Creditors (the "Security Agent").
RECITALS
(A) The Authority and ProjectCo have!
Management Service Contract to set
management services relating to an E
(B) " In order to enable ProjectCo to per
<
to act on their behalf under the terrns of the Finance Documents.
(D) It is a requirement of the Senior Ter
into by the partles hereto,
(E) It Is the intention of the parties that g

THE PARTIES AGREE AS FOLLOWS:

1.

1.1

35433266

the fact that a party may only execut

INTERPRETATION
Definitionﬁ
In this Deed:

"Authority” means Worcestershlre
District Council;

“Contract" means the Operatlonf
December 1998 between the Contra

hls document be executed as a deed notwithstanding
e this Deed under hand.

County Council and The County of Herefordshire

and Maintenance Services Agreement dated 22
ctor, BWL and ProjectCo relating to the provision of

the Services as amended and restated by an amendment and restatement agreement

dated on or about the date hereof;




"Contract Documents” means thei dontract, the Operation and Maintenance Services
Parallel Loan Agreement and the Opgration and Maintenance Services Technical Support
Agreement; o

commencing on the occurrence of a Relevant Event
:give a copy of an Intended Termination Notice in
Qn the earliest of:

"Decision Period" means the perioci
or the date on which the Lenders re
accordance with Clause 4, and ending

the date falling S0 days theré

(a) _after (or, if in relation to an Intended Termination
! Notice, the right of the Contractor to terminate the Contract has been or is referred
i to the dispute resolution procéd#re specified in clause 46 of the Contract, the date
!, falling 30 days after a determiga;ion is made in respect of the dispute);

(b)  the Step-In Date; :

(c) the revocation of the relevant i1;tended Termination Notice; and

(d) the Senior Discharge Date. |

"Event of Default” has the meani;né given to it in the Senior Term Loan Facilities

Agreerment; i

vEnforcement Action” means any action whatsoever to:

(2}

demand payment, declare prc—:irpjaturely due and payable, claim, recover, retain or
receive any amount from Prp‘j;ectCo under the Contract Documents (including,
without limitation, by exercisin:g rights of any set-off});

exercise or enforce any securif:ﬂrights or rights against sureties or any other rights
pursuant toe the provisions of agn\‘/ document or agreement in relation to (or given in
support of) such amounts or am part thereof;

(b)

steps or action which may lead to) an order being
ProjectCo or any other insolvency proceedings in

{c) petition for {or take any other
made for the winding up of|
respect of ProjectCo; ;
commence legal proceedings é:z:gjainst' ProjectCo or compete with any Finance Party
on a liquidation of ProjectCo olr F(aim to be subrogated to any rights of any Finance

Party; or |

(d)

ar any Termination Notice, treat the Contract as
ProjectCo- or suspend the performance of the
h;e Contract.

terminate the Contract, deli{f
having -been repudiated by!
Contractor's obligations under|

(e

t

e
"Finance Documents" has the mefining given to it in the Senior Term Loan Facilities
Agreement; .
NN
il
"Insolvency Event™ means a court making a winding up order for the dissolutlon or
liquidation of ProjectCo or a liquidat r‘j, receiver, manager, administrator or other-similar

officer being appointed to ProjectCo;i| |

- Termination or Suspension Without N

35433266

"Intended Termination Notice”

"Liabilities"” means all present and

or owing by ProjectCo (whether ach

howsoever); i

has the meaning given to it in clause 4.1 {No
3Fice};

'#tﬁre sums, liabilities and other obligations payable
ual or contingent, jointly or severally or otherwise
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"Operation and Maintenance Sef
agreement dated 22 December 1998

"Operation and Maintenance Ser\(

ices Parallel Loan Agreement" means the foan
between the Contractor and ProjectCo;

ices Technical Support Agreement” means the

technical support agreement dated 2.3r December 1998 between the Contractor, ProjectCo,
FCC Environment Services (UK) an:ted and Urbaser S.A;

"Proceeds Account” means the atcount opened in the name of ProjectCe called the

"Proceeds Account” with

"Receiver” means any person appoi
to any Security Document; :

"Relevant Event” means any and al

(a)

(b)  the Security Agent receiving |

Security Documents following it

"Representative"” means;

(@) any Lender_and/or'any of theifr
(b) anr administrative receiver,
appointed under the Debenture,‘
{c)  an administrator of ProjectCo;
(d) - a person directly or indirectly o
(e) aey other person approved

unreasonably withheld or delay

named as Representative in a Step-
Security Agent nor any of its Affiliates

"Security Interest” means any mo

of set-off, security trust, assignment

security interest or any other agreem
arrangement) having the commerc:al

(T

nted as a receiver or manager of ProjectCo pursuant

of the following:

the Lenders receiving an Intehc{ed Termination Notice in relation to the Contract in
accordance with Clause 4;and | !

alid and binding instructions to enforce any of the
he occurrence of an Event of Default;

ﬁespective Affiliates;

;fecewer or receiver and manager of ProjectCo

Wned or controlled by any Lender; or

by the Contractor (suﬁh approval
Ed),

not to be.

In Notice. For the avoidance of doubt, nelther the
shall be a Representative;

rtoage, charge (fixed or floating), pledge, lien, right
‘by way of security, reservation of title, any other
ent or arrangement (including a sale and repurchase
effect of conferring security;

"Senior Discharge Date" means the date upon which all Senior Liabilities have been
fully and irrevocably paid or dlscharged in full and no further Senior Liabilities are capable
of becoming outstanding; .

"Senior Liabilities” means all LlaPﬂltieS to the Finance Parties arising under or in
connection with the Finance Documents

"Senior Term Loan Facilities Agreement" means the senior term loan fac:htles

agreement entered into on or about the date of this Deed between ProjectCo (as
borrower), the Lenders (as lead arrangers and original lenders) and the Security Agent;

"Services™ has the meaning given to

"Step-In Date” means the date sia
Representative is to step in to the re
Documents in accordance with clause

it in the Contract;

ecified in a Step-In Notice as the date on which a
ghts and obligations of ProjectCo under the Contract
6 (Step-In);




"Step-In Notice™ has the meaning gi_Ten to it in clause 6.1 (Step-In Notice),

"Step-In Period” means the period f m a Step-in Date until the earliest of:

{a) the date on which the relevant q‘reach or event of default relating to the Relevant
Event is remedied to the reasonable satisfaction of the Lenders;

{b) the Step-Out Date;

{c) the date of termination of the ontract as permitted under clause 6.3 (Termination
: or Suspension During Step-In Period};

{d} the Senior Discharge Date; and
(e} the expiry of the Contract Docz.jnients;
"Step-Out Date” means the date speciﬁed in a notice _given under clause 7.1 {Notice of

Step-Out Date); ' i

j

"Technical Adviser” means Fich{neq Consmting Engineers Ltd or such other person as
the Lenders may appoint from time to time to perform this role in accordance with the

" terms of the Senior Term Loan Facriatues Agreement;

1.2

35433266

*Termination Event™ means any of tpe events or circumstances set out in clause 40.4 of
the Contract entitling the Contractor tg terminate the Contract;

"Termination Notice" means a noti_ce terminating the Contract given by the Contractor
to ProjectCo in accordance with clause|40.4 of the Contract; and

"Waste Management Service Co 1traa::t" means the waste management service
contract entered into by the Authority | land ProjectCo on 22 December 1998 as amended
and restated by a deed of variation to \be entered into by the same partles on or around
the date of this Deed.

Construction
(8) Unless the context otherwiseérequires or unless otherwise defined in this Deed,
words and expressions defined|in the Senior Term Loan Facilities Agreement have

the same meanings when used m this Deed.

(b) In this Deed, unless a contrary mtention appears:

(i) a reference to any perso  is, where relevant, deemed to be a reference to or
to include, as appropriate, that person's successors and permitted assignees '
or transferees;

{ii) anhy reference to a plblic organisation shall be deemed to include a
reference to any succeSSor to such public organisation or any organisation or -
entity which has taken| over the functions or responsibilities of such public
orgamsatlon,

(iii} references to clauses ai d schedules are references to, respectively, clauses
of and schedules to th:s Deed and references to this Deed include its
schedules;

(iv) a reference to {or to am rspec:f‘ ied provision of) any agreement or document
is to be construed as a reference to that agreement or document (or that
provision) as it may be amended, supplemented, novated or replaced from
time to time, but:|excluding for this purpose any amendment,




2.1

2.2

2.3

35433266

()

supplementation, novatidn or replacement which is contrary to any provision
of any Finance Documaent;

(v) a reference to a statute statutory instrument or accounting standard or any
provision thereof is to be construed as a reference to that statute, statutory
instrument or accountmg standard or such provision thereof, as it may be
amended or re-enacted from time to time;

(vi) atime of day is a reference to London time;

(vii) the Index to and the héaaings in this Deed are inserted for convenience only
and are to be ignored ir} tonstruing this Deed; and

{viii} words importing the plix al shall include the singular and vice versa.

In the event of a conflict betwu‘aen the provisions of this Deed and the provisions of
the Contract Documents, the provis:ons of this Deed shall prevail.

NOTIFICATION OF AND CONSENT TO SECURITY

Notice of Security Interest

(a)

(b)

ProjectCo hereby gives notice: to the Contractor and BWL that it has granted to the
Security Agent a Security Interest over all of its respective present and future
right, title, benefit and interest in and to the Contract Documents.

BWL hereby gives notace to the\{:ontractor and Pro;ectCo that it has granted to the
Security Agent a Security Int‘erest over all of its respective present and future
right, title, benefit and interest! in and to the Contract Documents to which it is a
party.

Acknowledgement of Security Inte‘rests

(2)

(b)

No Other Security Interests

()

Each of the Contracter and BWL:

{i} acknowledges that by \Jirtue of clause 2.1(a) (Notice of Security Interest) it
has received notice oft the Security Interests granted by ProjectCo over its
right, titie, benefit and ‘mterest under the Contract Documents in favour of
the Security Agent under the Security Documents; and

{ii} consents to the Secunly\ Interests granted by ProjectCo specified |n clause
2.1(a) {Notice of Secuny Interest).

Each of the Contractor and PrbjectCo:

(i) acknowledges that by virtue of clause 2.1{b) (Notice of Security Interest} it
has received notice of the Security Interests granted by BWL over its right,
title, benefit and interest under the Contract Documents to which it is a
party In favour of the Security Agent under the Security Documents; and

{ii) consents to the Securlty Interests granted by BWL specified in clause 2.1(b)
(Notice of Security Interest).

Each of the Contractor and B}_N;E. (in resf;ect of the Contract Documents to which it
is a party} confirms to Proje;tCo that it has not received notice of any Security
Interests granted over Projeéi:¢o‘s rights, titles, benefits and interests under the




2.4

3.1

3.2

3.3

'UNDERTAKINGS ||

Contract Documents other tha‘an; the Security Interest specified in clause 2.1(a)
{Notice of Security Interest). ‘

{(b) Each of the Contractor and iIJmJectCn (in respect of the Contract Documents)
confirms to BWL that it has not|received notice of any Security Interests granted
over BWL's rights, titles, bed fits and interests under the Contract Documents
other than the Security Inter $t specified In clause 2.1(b} (Notice of Security
Interest).

Continuing Liabilities
gl
{a) It is agreed that the Securltyl gent shali have no obligations or liabilities to the
Contractor, BWL or PrOJectCo as a result of the Security Interests specified in
clause 2.1 (Notice of Security I terest)

Deed that it remains fully liable|for the fulfiiment of all its obhgatlons, liabilities and
duties under the Centract Do! uments to which it is a party unless released in
accordance with this Deed. a

(b) Each of the Contractor, PrOJeqjCo and BWL acknowledges by its execution of this

Copies of Notices to be Delivered t the Lenders and the Security Agent

The Contractor shall deliver to the LeI df.r5 and the Security Agent, at the same time as it
delivers or provides to ProjectCo, a co y of: .

{a) notice of actual or potentia!' t‘ermmation, warning notices, notices proposing,
agreeing to or refusing any| mendment waiver or variation of the Contract
Documents, claims for additi na] payment, etc delivered by it to ProjectCo
pursuant to the Contract; ; }

() any notice of default served by the Contractor under the Contract, ;ncludmg a non-
payment default under c!ause4 4of the Contract; and -

(c) any other notification, lnform‘atson or other communication in relation to the
Contract Documents that the Lenders may reascnably require.

Rights of termination by Pro;ect(:o

The Contractor and ProjectCo agreel ‘ith the Lenders and the Security Agent that any
notice issued by ProjectCo to termma;g, cancel or rescind the Contract or the employment
of the Contractor thereunder shall be
written confirmation from the Lendg :
notice. !

that each Lender approves the giving of such

Contractor Undertakings

The Contractor undertakes to the Lenders and the Security Agent that:

35432266

(a) on receipt of.a Step-In Notlce|l’Hom the Lenders, it shall accept as validly given by
ProjectCo any notices or demands given by the Representative under the Contract
Documents if the same woul Jhave been validly given had it been given by
ProjectCo; : ; :

(b) it shall not, other than in accordance with: the provisions of this Deed or with the.
prior written consent of the Le ders (such consent not to be unreasonably withheld
or delayed), agree to amend' modtfy, waive, cancel, suspend or surrender any
provision of the Contract Documgnts,




3.4

4.1

4.2

4.3

354332606

it shall not, other than in ac¢ordance with the provisions of this Deed or with the
prior written consent of the Lgrjders {such consent not to be unreasonably withheld
or delayed), assign, subcontract (other than as permitted under the terms of the
Contract), charge, sell or othé‘rimise dispose of any right, title, benefit or interest in
or to the Contract Documents (or any part thereof);

(<)

(d) it shall promptly notify the Lzepjders and the Security Agent if it becomes aware of
any event or circumstanceoccurring under the Contract which constitutes a
Termination Event or which inlduld, with the lapse of time, the giving of notice or
the fulfilment of any other coﬁdition, constitute a Termination Event;

{e) it shall not, without the prior|consent of the Lenders, enter into any document in
respect of the Project with any person which gives such other person step-in rights

or similar rights against the Cjo;ﬁtractor; and

it shall not terminate, purpo{’# ﬁto terminate or take any other action to terminate
any of the Contract Documents otherwise than in accordance with the express

)

- . Lenders to Inform

rights of termination in the Co

Without prejudice to any obligatioﬁ
Deed, none of the Lenders, Security
the Contractor under or in respect of

The Lenders agree to notify the Co
notice has been served to ProjectCo§
Facilities Agreement is continuing.

TERMINATION AND SUSPENSIOI\;I
No Termination or Suspension Wi

Prior to the Senior Discharge Daté
deliver any Termination Notice, treat
or suspend the performance of its ob
the Lenders and the Security Agent p
its intention to do so.

Form of Intended Termination N@tﬁce

Any Intended Termination Notice del

1Fract Documents.
of the Lenders or Representative pursuant to this

Agent or Representative shall have any obligation te
the Contract Documents.

ntractor as soon as reasonably practicable after a
that an Event of Default under the Senior Term Loan
BY THE CONTRACTOR
thout Notice

i'the Contractor shall not terminate the Contract,
the Contract as having been repudiated by ProjectCo

igations under the Contract without giving ProjectCo,
rior notice (an “Intended Termination Notice”) of

ivered by the Contractor pursuant to clause 4.1 (No

Termination or Suspension Without I‘}Io;tice) in relation to the Contract shall specify:

(a) the proposed date of terminati
(b)
(c)

reasonable details of the relev

the information specified i
Unperformed Obligations},

Effect on Termin'ation Notice
Any Termination Notice given by the

been given pursuant to clause 4.1 (N
deemed to be suspended and shali oh

(a)  if no Step-In Notice has then b

an, repudiation or (as the case may be) suspension;
aht Termination Event or ground for suspension; and

iclause 5.1 (Statement of Amounts Due and

¢ontractor after an Intended Termination Notice has
o Termination or Suspension Without Notice) shall be
ly be effective to terminate the Contract:

gen given, on the expiry of the Decision Period; or




a.4

4.5

5.1

35433266

(b) if a Step-In Notice has been isstied, on the expiry of the Step-In Period, -

and provided that the relevant Termir1§tidn Event is then continuing and has not been’
remedied or waived. : ‘

Suspension of Performance
During a Decision Period:

(a)- the Contractor shall not take ari .riEnforcement Action, other than

(i) the giving of a Terrnmaticn Notice, te¢ which the provisions Clause 4.3 (Effect
on Termination Notice) aﬂ)ply, and;

(i the suspension of performance of the Services (other than to malintain and
care for any existing Serv u:es) where:

{A) permitted to do s: for non-payment pursuant to section 112 of the
‘Housing, Grants, Construction and Regeneration Act 1996; or

- (B) from the date f{: towing 30 days after the commencement of the
Decision Period, :|:

in each case untilithe earlier of:

(aa) receipt ofi a Step-In Notice by the Contractor pursuant to
clause 6.1i(Step-In Notice);

(bb) the date oq which the event or circumstance giving rise to the
Intended : (l'ermmataon Notice or Termination ‘Notice is
remedied; or

" (cc)  the expiryich the Decision Period.

() The Lenders-may, where apphcab!e, procure remedial action, consistent wnth the
terms of the Contract Documgpts, as may be necessary to remedy the effects of
the event or circumstance wh;ch has given rise to an Intended Termination Notice
or Termination Notice and theiContractor agrees that any such action shalt, to the
extent of such remedy, constitiite a valid discharge of Pro;ectCo s obligations under
the Contract Documents. T ‘

Withdrawal of Intended Terminati n Notice or Termination Notice

The Contractor may withdraw an Inte ded Termmatlon Notice or a Termination Notuce at
any time.

NOTIFICATION OF OUTSTANDING OBLIGATIONS
Statement of Amounts Due and Uhﬁerformed Obligations

The Contractor shall, together’ w:th any Intended Termination Notice {or within five
Business Days of receipt of a Step- I \Notice where no Intended Termination Notice has
been delivered) notify the Lenders an the Security Agent of:

(2) all amounts due and payable§ by ProjectCo to the Contractor under the Contract
Documents as at the date of the Intended Termination Notice (or, as the case may
be, the date of receipt of the Step-In Notice) but remaining unpaid at such date;




5.2

5.3

5.4

6.1
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(b}

(o)

(the "Statement™).

Updates

{a)

(b)

all amounts accrued but not 'ye‘t due under the Contract Documents as at the date
of the Intended Termination Notice {or, as the case may be, the date of receipt of
the Step-In Notice) that will become due on or prior to the expiry of the Decision
Period; and

details of any unperformed iobligations of ProjectCo of which the Contractor is
aware (having made reasonable enquiry) under the Contract as at the date of the
Intended Termination Notice: (or, as the case may be, the date of receipt of the
Step-In Notice), ‘

The Lenders may from tirme tb‘ time after receipt of the information provided by the
Contractor under clause 5.1 (Statement of Amounts Due and Unperformed
Obligations) request the Contl"actor to specify, -as at the date of such request and
to the best of the Contracto}'s knowledge, any other liabilities or unperformed
obligations of ProjectCo whith are or will become due and payable under the
Contract Documents in the period specified in such request, such penod not to
exceed twelve months. .

The Contractor shali promptly igive the Lenders and the Security Agent a notice
updating any Statement if the Contractor becomes aware that:

N the information contamed in such Statement is untrue, incomplete and/or
inaccurate; or e

(i) any information relevar t to such Statement has yet to be disclosed to the
Lenders and the Securttk( Agent.

Sums or Obligations Not Notifled: ‘

Subject to clause 6.2 (Rights and Obhgatrons on Step-In), any sums or obligations not
duly notified in accordance with ciauee 5.1 (Statement of Amounts Due and Unperformed
Obligations) or clause 5.2 (Updates) shall not as between the Representativeé and the
Contractor, unless the Represent atlve otherwise agrees, be assumed by the
Representative during any Step-In Pe lod.

Verification

The Lenders may instruct the Te chnical Adviser andfor an independent chartered
accountant to verify at ProjectCo's costs the Statements submitted by the Contractor.

STEP-IN

Step-In Notice

(a)

(b)

Without prejudice to the ri pts of the Security Agent under the Security
Documents, the Lenders may, at any time during the Decision Period, give not less
than five Business Days' notice (a "Step-In Notice") to the Contractor (with a
copy to the Security Agent) Eu‘hat a Representative is to step in to the Contract
Documents in accordance with dlause 6.2(a) (Rights and Obligations on Step-In).

The Step-In Notice shali be in he form set out at schedule 1 to this Deed (or such
other form as the Lenders or tﬁe Representative may approve) and shall specify (i) '
the appointed Representative; and (ii) the proposed Step-in Date (WhICh must fall
at or prior to the expiry of the Z)eCISIon Period).




6.2

6.3
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(<) The Lenders may reveke a Stép-In Notice at any time prior to the Step-In Date by

notice to the Contractor.

Rights and Obligations on Step-lni

<)

(i)

(iii}

(v)

{a) * With effect from the Step-In DfTe and during the Step-In Period:

the Representative shatl,|for the duration of the Step-In Period be deemed
to be a party to the Co'ntract Documents specified in the Step-In Notice as
an additional cbligor Wlt  ProjectCo and shall be jointly and severally liable
with ProjectCo under the Contract Documents to the Contractor for {aa) the
liabilities set out in each‘ Statement and (bb) all obligations and liabilities
arising under the Contrlact Documents on and after the Step-In Date and
shall be entitled to the same rights as ProjectCo under the Contract
Documents,

ProjectCo shall remain. l:able for all of its obligations under the Contract
Documents regardless of the appointment of the Representative;

the Contractor shall con mue to comply with all of its obligations under the
Contract Documents in ccordance therewith during the Step-In Period; and
the Contractor owes | ts respective obligations to ProjectCo and the
Representative jointly b t performance by the Contractor in favour of either
the Representative oq | ProjectCo  {unless otherwise notified by the
Representative) alone sha!! he good dlscharge of its obligations under the
Contract Documents. ;| |

() Without prejudice to clause 6.1 3 {Termination or Suspension during Step-In Period)
the Contractor shall not takeleteps to terminate or suspend performance of the
Contract Documents or treat the Contract Documents as being repudiated during
the Step-In Period on gmunds. 3

0]

(0

{ifi)

that the Lenders have |taken any action referred to in clause 6.1 (Step-In
Notice) or that the Sec:urity Agent has enforced any Security Document

arising prior to the Step In Date and whether or not continuing at the Step~
In Date; or

arising out of an Insolvé :cy Event.

Termination or Suspension During .‘;itep-In Period

The Contractor shall be entitled to iterminate or suspend performance of the Contract
Documents during the Step-In Penod by written notice to the Lenders, the Security Agent

and-ProjectCo only If:

(a) any amount referred o in| clause 5.1(a) (Statement of Amounts Due and
Unperformed Obligations) has: n}ot been paid on or before the date falling 30 days

after the Step-In Date; -

{b) any amount referred to |ni clause 5. 1(b) (Statement of Amounts Due and
Unperformed Obligations) has not been paid on or before the date falling 30 days
after the date on which sum amount became due; or

{¢) the grounds for termination arlse after the Step-In Date in accordance with the
terms of the Contract and the event or circumstance giving rise to such grounds
has not been remedied WIthmI 30 davys of receipt by the Representative of a notice
in writing from the Contractorun respect thereof.

|10




6.4

7.1

7.2

The provisions of clause 4.1 (No Tarmination or Suspension Without Notice) shall not
apply to any Enforcement Action taken pursuant to this clause 6.3.

Contractor to Deal With the Representative

The Contractor shall deal with the Pé.presentative and not ProjectCo during the Step-In

Period.
STEP-OUT

Notice of Step-Out Date

(&)

(b)

The Lenders or the Representative may at any time during the Step-In Period give
to the Contractor {with a cop jto the Security Agent) not less than five Business
Days' notice that the Representative is to step out of the Contract Decuments Iin
accordance with clause 7.2 GRélease From and Cessation of Liabilities), and such
notice shall be in the form set ‘ofut at schedule 2 to this Deed (or such other form as

the Lenders or the Representi:-: ive may approve),

The Lenders or the Represeﬂtative shail be required to provide a notice to the
Contractor in accordance with r!ause 7.1{a) above where:

(i} the Lenders or the Rebresentative ceases to take any action to remedy any

breach or event of defatilt relating to the Relevant Event; or

(i)  the relevant breach or|event of default relating to the Relevant Event has
been remedied to the reasonable satisfaction of the Lenders.

Release From and Cessation of Liabilities

On the expiry of the Step-In Period::| !

{a)  the Representative shall be réjeased from all of its obligations and liabilitles to the
Contractor under the Contréf:t Documents and under this Deed save for any
outstanding claims made by the Contractor prior to the expiry of the Step-In Period
and the rights of the Represehtative against the Contractor shall be cancelled;

{(b) the Coentractor shall no iong’gr? deal with the Representative and shall deal with

o ProjectCo in relation to the Cc?ntract Documents; and

{c) - ProjectCo shall continue to b¢ bound by the terms of the Contract Documents and
this Deed, notwithstanding the occurrence of the Step-Out Date.

COLLATERAL WARRANTY

35433266

The Contractor warrants and underta kes to the Lenders and the Security Agent that:

(a)

(b)

provided that:

in performing the Services it \}vill exercise all the reasonable skill, care and diligence
to be expected of a properly qualified professional who has held himself out as
competent to perform the SEI:'VITCE:S and who is experienced in providing services of
a similar size, scope, nature, tomplexity and value to the Services; and

it shall comply promptly and iefﬁclently with the terms of and shall fulfil its duties
and obligations set out in the Contract -

11




9.

10.

10.1

35433266

INTELLECTUAL PROPERTY

(a)

(b}

{c)

(d)

(e)

6

3] the liability of the Contractor {when calculated in aggregate) arising under
the Contract and this Deed cannot in any circumstance exceed the liability of
the Contractor under the|Contract; and

(ii) the Lenders and the SE;:lle‘it\/ Agent shall not make any claims under this
clause 8 (Collateral Vt{enranty) unless and until the Contract has been
terminated in accordance with its terms,

The Contractor insofar as it is jable hereby grants to the Lenders with full title
guarantee a royalty-free, noniexclusive and irrevocable licence to copy, use and
adapt the drawings, specifications, schedules and other information and
documentation produced or toi be produced by or on behalf of the Contractor in
connection with the Project {th; “Documents") and the designs contained in them
(and to do all other acts rest icted by.copyright or other rights therein) for all
purposes relating to the Project and the building or other structures comprising the
completed Project, including (\gwthout limitation) the execution, completion, repair,
maintenance, modification, mortgaging, advertisement, reinstatement, letting or
sale thereof. Nothing in this clause 9(a) shall require the Contracter to disciose,
and the licence hereby granted\ shall not extend to, any confidential information
refating to the Contractor.

The Contractor agrees to grani }tb the Lenders such intellectual property rights as it
undertakes to grant to Pl‘OJECL'CO pursuant to'and on the same terms as set ouk in
the Contract. )

|
The licence granted pursuant ;Elclause 9(a) (above) shall also permit the copying,
use and adaptation of the D?cuments for an extension to the Project or the
completed Development but such use shall not include a licence to reproduce the
designs contained in them for any such extension. Such licence shall carry the
right to grant sub-licences. '/

The Contractor shall not grantl to any third party the right to use any of the
Documents save under any v\? rranty it is obliged to give under the Contract or
hereunder or as otherwise requlred to enable it to fulfil its obligations under the
Contract.

The Contractor agrees on reasonable request at any time and following reasonable
written prior notice to give the Lenders or those authorised by it access to the
Documents and to provide co;Tles (including negatives and CAD disks} thereof at
the expense of ProjectCo.

The Contractor warrants to th‘e Lenders that the Documents {save to the extent
that other duly appointed sub contractors have been used to prepare the same)
are its own original work and |that in any event their use in connection with the
Services will not infringe the rights of any third party.

PAYMENT INSTRUCTION

Payment

(a)

" Discharge Date) to:

For the purposes of ‘the Securlty Interest referred to in clause 2.1 (Notice of
Security Interest), ProjectCo ahd the Security Agent hereby authorise and instruct
the Contractor to make all payments which. are or may become due from the
Contractor under or arising from or in respect of a Contract Document {whether
before or after termination of such agreement-but. arising prior to the Senior

C12




10.2

11.

11.1

11.2

35433266

the Proceeds Account; c

(M
(i)

following the comme}q

T

cement of a Decision Period and at any time

thereafter, to a Representative, the Security Agent, to.such other account in

the United Kingdom as

’sfuch person may from time to time direct in writing

to the Contractor in aci_:ojrdance with the provisions of this Deed,

and the Contractor agrees

tp
clause 10.1. :

(0

\comply with the authority and instruction in this

Any péyment made in accofdénce with clause 10.1(a) shall constitute a good

discharge pro tanto of the obliéation to make such payment,

(c
ProjectCo without the prior W
Contractor).

Set-off and Counterclaim

The Contractor agrees to make all p

The authority and instruction;in this clause 10.1 may not be revoked or varied by

itten. consent of the Security Agent (copied to the

ayments due from it under the Contract Documents

free and clear of, and without any déquction for or on account of, any such set-off or any

counterclaim save only where the rig

REPRESENTATIONS

The Contractor makes the represent
11.1 (Incorporation) to 11.3 (Authoni
Security Agent. .

Incorporation

ht of set-off or counterclaim is made pursuant to the
Contract Documents. o,

ations and warranties as to itseif set out in clauses
sation} (Inclusive) to ProjectCo, the Lenders and the

It is duly incorporated and validly existing with limited fiability under the laws of its place

of incorporation and has the corpor
business as contemplated by the Con

Power and Capacity

It has the power and capacity to ej-
Deed and the Contract Documents.

Authorisation

It has taken all necessary corporate, 's

() to authorise the entry into and
the Contract Documents;

(b) to ensure that its obligations
valid, legally binding. and enfor:

(p) to make this Deed and the |

courts of England.

rate power to own its assets and to carry on its
ract Documents (to which it is a party}.

ﬁer into and comply with its obligations under this

harehoider and other action:

compliance with its obligations under this Deed and
tnder this Deed and the Contract Documents are
ceable in accordance with their terms; and

:jont'ract Documents admissible in evidence in the

|13




12.

121

12,2

12.3

12.4

12.5

13.

131

13.2

35433266

MISCELLANEOUS i
Further Assuranée .
The Contrador and ProjectCo shall, at ?roject-Co‘s expense, take whatever action:
{(a) the Lenders; or 3 7
{(b) a Representative, 3
may reasonably require fo_r_perfectinfg ?any release or assumption under clause 6.1 (Step-
In) or 7 (Step-Out), and the giving of any notice, order or direction and the making of any
registration which, In each case, the j.elnders or Representative reasonably requires.

Binding Agreement '

This Deed shall remain in effect untiiitHe earlier of:

(g) the date upon which all d:ﬁigations of the Contractor under the Contract
Documents have been finally d s‘charged' and

() the Senior Discharge Date (uch date to be notified by the lLenders to the
Contractor on or before the date falllng-after its occurrence). -

Amendments in ertmg

No purported amendment or modiﬁ;cétion of this Deed shall be valid unless in writing
executed by the parties. |

Amendments

{a) No purported amendment or modification of this Deed shall be valid unless in
writing executed by the parties. :

[{s)] ProjectCo shall as soon as reaisénably practicable, inform the Security Agent Where
there has been an amendment or variation to the Contract relating to:

{i) the definition of “Sewi¢e$", "Termination Event", "Termination Notice™; or
(i) the scope of events or ijrcumstances constituting a Termination Event.

Security Agent

The Security Agent is only a party to' this Deed so that it may exercise the rights conferred
to it under this Deed. The Secunty| Agent shall not, for the avoidance of doubt, assume
any obligations by virtue of it entermg into this Deed.

NO IMPLIED WAIVER
Failure to Exercise Rights

No failure or delay by the Lenders o) the Security Agent in exerclsing any right, power or
privilege under this Deed will opera:é,- as a walver thereof nor will any singie or partial
exercise of any right, power or privilege preclude any other or further exercise thereof or
the exercise of any other right, power or privilege.

i

Cumulative Rights

The rights and remedies provided m jthis Deed are cumulative and not exclusive of any
rights and remedies provided by law, | |

14




13.3

14.

14.1

14.2

15.

15.1

15.2

35433266

Grant of Waivers

A walver given or consent granted b

‘the Lenders or the Security Agent under this Deed

will be effective only if given in writing and then only in the instance and for the purpose

for which it is given.
ASSIGNMENT

Assignment

Subject to clause 14.2 (Exceptions) ho party to this Deed may assign or novate all or any

part of Hs rights, benefits or cbligatio

Exceptions

ns under this Deed.

Each of the Lenders and Securlty Agent may assign or novate its rights and (in the case of
the Lenders) its obligations. under this Deed to its successors, in accordance with the
terms of the Finance Documents in ;v{'hich event the Contractor and ProjectCo shall enter

into a direct agreement with the suc
same terms as this Deed.

NOTICES

" Mode of Service

essor Lender or Security Agent on substantially the

(a) Except as specifically provicflrafd otherwise in this Deed, any notice, demand,
consent, agreement or other @:p}mmunication {a "Notice"} to be served under or in
connection with .this Deed will be in writing and will be made by lettér or by

facsimile transmission to the p‘

rty to be served.

{b) The address and facsimile nti:ﬁber of each p_afty to this Deed for the purposes of

clause 15.1(a) (above) are:

(i)  the address and facsim
: signature pages of this

the date of this Deed);!|'

(i) the address and facsirﬁ
the Lenders on or befo
case of any person who

le number shown immediately after its name on the
Deed (in the case of any person who is a party as at

Ije number ndtiﬁed by that party for this purpose to
re the date it becomes a party to this Deed (in the
IE:ecomes a party after the date of this Deed); or

(iii) any other address anqi facsimile' number notified by that party for this
purpose to the other parties to this Deed by not less than five Business

Days' notice. iR

{c) Any Notice to be served by airy party to this Deed on the Lenders or the Security

Agent will be effective only!

if it is expressly marked for the attention of the

department or officer (if any) ispecified in conjunction with the refevant address and
facsimile number referred to in clause 15.1(b} (above).

Deemed Service

(é) Subject to dause 15.2(b) (beioW), a Notice will be deemed to be given as follows:

(i) if by letter, when delivered personally or on actual receipt or two (2)

Business Days from thé

(i) if by facsimile, when de

date of posting if sent by first class post; and

ivered.

- 15




15.3

(b) A Notice given in accordance ‘J;ﬁiFh clause 15.2{a) (above) but received on a non-
Business Day or after businessthours in the place of receipt will only be deemed to
be given on the next Business Day. '

Notice to the Security Agent

Notwithstanding anything eise containfed in this Deed, it is agreed that any communication

-+ or document delivered or required to l:e given under this Deed to the Security Agent shall

i6.

17.

not be affected or impaired in any way., .

18,

19.

20,

20.1

20.2

35433266

be deemed to have been received %rjly If made or delivered in accordance with the
foregoing provisions of this clause 15 (Notices) to the Security Agent and then only on
actual receipt by it. :

CONFIDENTIALITY

The parties to this Deed will keep this|Deed and their subject matter (including alt details
relating to the structure and financing|of the Project) confidential, except to the extent
that they are regquired by law or rebulation to disclose the same or, in the case of
ProjectCo, the Lenders and the Secqr‘ity Agent, to the extent permitted by clause 21.4
(Disclosure of Information) of the Sepior Term Loan Fadilities Agreement. Each of the
Lenders and the Security Agent agrees with each other party to this Deed to hold
confidential all information which it acquires under or in connection with this Deed, except
to the extent it is required by law or \_rgguiation to disclose it or it comes into the public
domain {otherwise than as a result of, Ef breach of this clause 16). A party may, however,
disctose any such information to its aﬂqlitors, legal advisers or other professional advisers
{the "Professionals") for any purpose connected with the Finance Documents, provided
that the relevant party takes reasonable steps to procure that each Professional maintains
the confidentiality of that information, |

INVALIDITY OF ANY PROVISION : '
If any provision of this Deed is or beénmes invalid, illegal or unenforceable in any respect
under any law, the validity, legality ‘and enforceability of the remaining provisions shall
COUNTERPARTS

This Deed may be executed in any nL mber of counterparts and all of those counterparts
taken together shall he deemed to constitute one and the same instrument.

CONTRACT (RIGHTS OF THIRD PNRTIES) ACT 1999

Without prejudice to the rights of any Representative, a person who is not a party to this
Deed shall have no right under the Contracts (Rights of Third Parties) Act 1999 to enforce
any term of this Deed. This clause 18 does not affect any right or remedy which exists or
is available otherwise than pursuant to that Act.

GOVERNING LAW AND SUBMISSIQN TO JURISDICTION
Governing Law ‘
This Deed (and any dispute, controversy, proceedings or claim of whatever nature arising
out of or in any way relating to this ViDeed or its formation) shall be governed by and
construed in accordance with the laws bf England and Wales and the parties submit to the
exclusive jurisdiction of the English colits.

Coutts of England and Wales

Each of the parties hereto irrevocab!;y lagrees that the courts of England and Wales shall
have exclusive jurisdiction to settle any disputes which may arise out of or in connection

16




20.3

with this Deed and that any sult, legal action or proceedings {together In this clause 20
referred to as the "Proceedings'ﬁ‘} with respect to this Deed or any judgment in
connection therewith, may be brought in such courts, and accordingly, each of them
submits to the exclusive jurisdiction of such courts for the purposes of such Proceedings.

Irrevocable Agreements

Each of the parties hereto hereby irr@e\{ocably and uncenditionalty:

(a)  waives any objection it may now or hereafter have to the laying of venue of any
such Proceedings, in any of jthe aforesaid courts and any claim it may now or
hereafter have that any such Proceedings have been brought in an inconvenient
forum; and

{b} agrees that failure by any j)rpcess agent to give notice of any process to it shall
not impair the validity of such service or of any judgment based thereon.

IN WITNESS whereof this Deed has been du y executed on the date first above written.

35433266
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Form of|'

scié
:‘t

DULE 1

ep-In Netice

To: [Contractor]

Attention: [®]

i . Date:{®]

Copied to: The Law Debenture Trust Corporanon p.l.c.

Fifth Floor

100 Wood Street
London

EC2V 7EX

Attention: The Manager, Commercial Trusts|

Dear Sirs,
Herefordshire and Worcestershire Wastei

1. We refer to the Operation & Mamt
"Direct Agreement") between amo

(Ref: 200840)

’i'oject

nance Services Direct Agreement dated [®] (the
gst cthers, us as Lenders and you as Contractor.

2. This is a Step-In Notice under cIauseIG of the Direct Agreement.

3. Terms defined in (or defined by reference in} the Direct Agreement shall have the same

meaning in this notice.
4, We hereby appoint [Insert name of
Agreement to step into the Contract
Direct Agreement.

5. The Step-In Date shall be [@®].

erresentative] as Representative under the Direct
Documents in accordance with clause 6.2(a) of the

6. Please acknowledge receipt of this noitijce by signing and returning the enclosed duplicate.

Yours faithfully

35433266
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The COMMON SEAL of
WORCESTERSHIRE COUNTY COUNCIL
was hereunto affixed

in the presence of

Authorised Ofﬁcer
The COMMON SEAL of

THE COUNTY OF HEREFORDSHIRE DISTRI
was hereunto affixed in the presence of

Authorised Officer

For and on behalf of [®], as Representative

CT COUNCIL

s e DiFECEOF] [AUthorised [Signatory]

{On duplicate}

We [®] hereby acknowledge receipt of thei
duplicate. :

For and on behalf of Severn Waste Services L

Date: [ ®]

Step-In Notice dated [®] 20[®] of which this is 2

lited

.................................... [Director][Authorised Signatory]

35433266
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SCHE

Form of Ste

[Contractor]

To:

Attention: [®]

Copied to: The Law Debenture Trust Corporatic

Fifth Floor :
100 Wood Street’

{.ondon

EC2V 7EX

Attention: The Manager, Commercial Trusts (

Dear Sirs,

Herefordshire and Worcestershire Waste P

1. We refer to the Operation & Mainter
"Direct Agreement") between amo
Contractor.

2. We refer also to the Step-In Notice dat

3. Terms defined in (or defined by refere
meaning in this notice.

4., We hereby notify you that with effe
Representative will step out of the Co
the Direct Agreement. :

5. Please acknowledge receipt of this noti

Yours faithfuliy

[The COMMON SEAL of
WORCESTERSHIRE COUNTY COUNCIL
was hereunto affixed

in the presence of

Authorised Officer
The COMMON SEAL of

THE COUNTY OF HEREFORDSHIRE DISTRI:(
was hereunto affixed in the presence of :

"
~

Authorised Officer

35433266

DULE 2
ep~-0Out notice

Date: [®]

on p.l.c.

Ref: 200840)

roject

ance Services Direct Agreement dated [®] (the
rigst others, [us as] the Lenders and you as

el [®] 20|f.] given to you by us on [®].

nce in) the Direct Agreement shall have the same

ct from [®] 20[®] (the "Step-Out Date”} the

ntract Documents in accordance with clause 7.2 of

ce by signing and returning the enclosed duplicate.

L et

TcouncrL

L A g
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' [For and on behalf of [insert name of Represéntative]

........ [Director][Authorised Signatory]]*

{On duplicate]

We [®] hereby acknowledge receipt of theistep-out notice dated [@] 20[®] of which this is a
duplicate. 0.

For and on behalf of Severn Waste Services Li mited

............................................................ .[Director]{Authorised Signatory]

! Delete If to be served by the Lenders.

21
35433266




SIGNATURE PAGES TO THE DIRECT AGREEMENT

The Contractor
EXECUTED as a DEED 1
for and on behalf of N

SEVERN WASTE
SERVICES LIMITED

PrE NAMIES covveteereriereveeeesssesmemeressosssimasss smsasanssnns |

as Director

PHNE NGMET cvovescmsnessssssmssssssssssssessssmssesssmssenens || |
as Director
Notice Details
Address:  The Marina o

Kings Road : :
Evesham

Worcestershire
WR11 3XZ

Facsimile: 01386 446757 i

Attention: ' ‘
h
1k

|
i
:
|

35433266 i

il




BWL

EXECUTED as a DEED
for and on behaif of
BEACON WASTE LIMITED

Print Name:

as Director

Print Name: o e s

" as Director

" Notice Details

Address:  The Marina
Kings Road
Evesham
Worcestershire,
WR11 3XZ

Facsimile: 01386 446757
Attention:

35433266




ProjectCo

EXECUTED as a DEED
for and on behalf of
MERCIA WASTE
N:IANAGEMENT LIMITED

L

PrARE NAMIE! (e s sssssnss st e

as Director

Print Name! .. e s
as Director
Notice Details
Address:  The Marina
Kings Road
Evesham

Worcestershire
WR11 3XZ

Facsimile: 01386 446757
Attention:

' 35433266




The Lenders

The County of Herefordshire District ggu:r

The COMMON SEAL of :

THE COUNTY OF HEREFORDSHIRE DISTR

was hereunto affixed in the presence of

Authorised Officer

Notice Details

Address:

Facsimile:
Attention:

Brockington

35 Haford Road
Hereford

HR1 1SH

01432 260500
The Section 151 Office

Worcestershire County Council

The COMMON SEAL of
WORCESTERSHIRE COUNTY COUNCIL
was hereunto affixed

in the presence of

Authorised  Officer

Notice Details

Address:

Facsimile:
Attention:

35433266

County Halt
Spetchley Road
Worcester
WRES 2NP

01905 766073
The Section 151 Officer

acil

ICT COUNCIL

Nt et Nt



The Security Agent

Executed as a Deed for and on behalf of |||
THE LAW DEBENTURE TRUST |||
CORPORATION P.L.C. under a power of i
attorney
AL eeeereeeesrirsssseanneneneneenns 2014 in the 1|
presence of:
Witness's Signature]| |

Name of withessi| |

Address of witness; | |

Occupation. of witnessé

Notice Details

Address: The Law Debenture TruisH;Corporation p.l.c.
Fifth Floor il
100 Wood Street

London
EC2V 7EX ‘
(|
Attention of: The Manager, Commercfia‘l Trusts (Ref: 200840)
o
Fax number: 020 7606 0643

35433266




EXECUTION PAGE

EXECUTED as a DEED

for and on behalf of
MERCIA WASTE
MANAGEMENT LIMITED

as Director

BY: i s e

as Director

30886-5-8492.v6.0 e 68 - T0-40476127




EXECUTED as a DEED
for and on behalf of
SEVERN WASTE
SERVICES LIMITED

By e

Print INAITIC e eeceeceeciccnnsrenecasssasrnnmosasensnesens

as Director -

BY: e

Print Name:...

~ as Director

30886-5-8492-v6.0

............ .

............ -

- 69-

70-40479127



EXECUTED as a DEED
for and on behalf of
BEACON WASTE LIMITED

By

PLIE NAIDET oo eree s seseenssess e iab e

as Director

By

Print Namie: .ot er vt b s

as Director

30B86-5-8492-v6.0 =70- ° 70-40479127




scri EDULE 2
DIRECT AGREEMENT IN FAVOUR OF THE COUNCILS
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DATED 0 2014

(1) SEVERN WASTE SERVICES LIMITED
(2) WORCESTERSHIRE COUNTY COUNCIL
{3) THE COUNTY OF HERF;.FbRDSI-iIRE DISTRICT COUNCIL
(4) MERCIA WASTé MANAGEMENT LIMITED
(5) BEACON WASTE LIMITED

AUTHORITY RiRECT AGREEMENT
relating to
an operation and malf tenance services agreement
pursuant to the Waste iManégement Service Contract




THIS DEED OF WARRANTY is made on i - 2014

BETWEEN:

H)
)
(3

(4}

(3)

(each a “Party” and together the “Parties”)‘.f
BACKGROUND

(A)

(B)

©

2.2

SEVERN WASTE SERVICES LIMI'I}EP (Company No. 03618688) whose registered
office is at The Marina, Kings Roajél,j Evesham, Worcestershire, United Kingdom
WR11 3XZ (the “Operating Sub-Contfactor”);

WORCESTERSHIRE COUNTY CQUNCIL of County Hall, Spetchiey Road,
Worcester WRS 2NP ("WCC”, which iexpression includes its permitted successors in
title and assigns); :

THE COUNTY OF HEREFORDSHI;BE DISTRICT COUNCIL of Brockington, 35
Hafod Road, Hereford HR1 1SH (*HDC”, which expression Includes its permitted
successors in title and assigns); dE

MERCIA WASTE MANAGEMENT | LIMITED (Company No. 03525188) whose
registered office is at The Marina, Kings Road, Evesham, Worcestershire WR11 3XZ
(the “Contractor”); and :

BEACON WASTE LIMITED (Compaﬁn}y No. 02650198) whose registered office is at
The Marina, Kings Road, Evesham, WOrcestershire WR11 3XZ ("Beacon Waste"),

By a contract. dated 22 December; 1998 as amended by a variation agreement
dated on or around the date of ithis Deed (the “Waste Management Service
Contract”) WCC and HDC (togetherithe “Authority”) have appointed the Contractor
to provide an integrated waste |management service and related activities

throughout the administrative area 6f each of WCC and HDC, '

The Operating Sub-Contractor has been jointly appointed by the Contractor and (in
respect of each Installation for soétong as it is holder of a Waste Management
Licence in respect of such Installation) Beacon Waste under a contract dated 22
December 1998 as amended by an amendment agreement dated on or around the
date of this Deed (the "Operating S‘h‘b—Contract.") to carry out the Services and to
operate, maintain and manage the Installations. o

The Operating Sub-Contractor is phliged under the COperating Sub-Contract to
execute a direct agreement in this form in favour of the Authority.

OPERATIVE PROVISIONS -

In consideration of the payment: cinfmby the Authority to the
Operating Sub-Contractor, receipt| of which the perating Sub-Contractor
acknowledges, the Parties agree as follows: '

DEFINITIONS AND INTERPRETATIONS

In this Deed unless the context otliei'wise requires, the fellowing expressions shall

" have the following meanings:

“Lender” means any organtsfation providing funding to the Contractor in
connection with the:‘cj:arrying out of the Works (as defined in the
Waste Management:Service Contract).

Unless expressly defined otherwise in|this Deed, any defined term in this Deed shall
have the same meaning given to such term in the Operating Sub-Contract.

WARRANTY

The Operating Sub-Contractor warrants to the Authority that it has carried out and
will continue to carry out all its obligations and duties under the Operating Sub-
Contract in accordance with and to the standard required by the Operating Sub-
Contract, provided always that the. Operating Sub-Contractor has no liahility
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3.2

3.3

4.2

4.3

4.4

4.5

hereunder which is greater or of:|a longer duration than that it owes to the
Contractor and (in respect of each Ipstaliation for so long as it is holder of a Waste
Management Licence in respect of isuch Installation) Beacon Waste under the
Operating Sub-Contract. ’

The Operating Sub-Contractor shalli be entitled in any action or proceedings by the
Authority to rely on any limitation iin the Operating Sub-Contract and to raise
equivalent rights in defence of |IabF[Ity fexcept for set off or counterclaim) as it
would have against the Contractor and (in respect of each Installation for so long as
it is holder of a Waste Manage'ment‘l;_icence in respect of such Installation) Beacon
Waste under the Operating Sub-Contract.

The Operating Sub-Contractor shall not be liable to the Authority under this Deed
unless and until the Authority has given written notice to the Operating Sub-
Contractor pursuant to clause 7.1.1 jor clause 7.3. Upon the expiration of six (6)
years from the date of completion of \the Services in accordance with the Cperating
Sub-Contract, the liability of the Operatlng Sub-Contracter under this Deed shall
cease and determine, save in relation to any claims made by the Authority against
the Operating Sub-Contractor and notified by the Authority to the Operating Sub-
Contractor in writing prior thereto. -

COPYRIGHT

For the purposes of this clause 4,
specifications, schedules and other!
from time to time by the Operating

"Documents” shall mean all or any drawings,
nformation and documentation which are used
Sub-Contractor in connection with the Services

or are otherwise relevant to :|the maintenance, management, provision,
replacement, carrying out and operation of the relevant Installation and/or the
Services,

The Operating Sub- Contractor |nsof§r as it is able hereby grants (or, if such grant
cannot legally take place until a latér|date, agrees to (insofar as it is able) grant) to
the Authoerity with effect from the date of thIS Deed or in the case of Documents not
yet in existence with effect from the creation thereof, an irrevocable royalty-free
non-exclusive licence to use and:to reproduce all Documents for any purpose
whatsoever connected with the Installations and such other purposes as are
reasonably foreseeable. Such licence 'will carry the nght to grant sub-licences and
will be transferable to third parties. T

The Authority will not hold the Operatlng Sub-Contractor liable for any use it may
make of the Documents for any ;purpose other than that for which they were
originally provided by it unless the Operatmg Sub-Contractor authorrsas such use
and confirms that the Documents arg suitable for it,

The Operating Sub-Contractor agr‘ees on reasonab!e request at any time and
following reasonable written prior hotice to give the Authority or those authorised
by it access to the Documents and:to provide copies (including copy negatives and -
CAD disks) thereof at the Authority! 's lexpense.

The Operating Sub-Contractor warrants to the Authority that the Documents (save
to the extent duly appointed sub- contractors have been used to prepare the same)

are its own original work and that

in any event their use in connection with the

Installations will not infringe the righl;s of any third party.

ASSIGNMENT

The benefit of and the nghts of the Authority under this Deed may be assigned

without the consent of the Operatin
Authority will notify the Operating

g| Sub-Contractor on two occasions only and the
'Sub-Contractor in writing following any such

assignment specifying the name and address of the assignee and the date of the

assignment, The Operating Sub-Co
is precluded from recovering any
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7.2

7.3
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(whatever the date of such breach)! by reason only that that person is an assignee
and not the original beneficiary hereunder or by reason that the original beneficiary
or any intermediate beneficiary es aped any loss resulting from such breach by
reason of the disposal of any mterest\ in the Sites or that the original beneficiary or
any intermediate beneficiary has not suffered any, or as much, loss.

AUTHORITY'S REMEDIES

The rights and benefits conferred upon the Authority by this Deed are in addition to
any other rights and remedies it m y have against the Operating Sub-Contractor
including without pre;udlce to the! generahty of the foregoing any remedies in
negligence. ;

'STEP-IN RIGHTS IN FAVOUR OFl HE AUTHORITY

The Operating Sub-Contractor will not exercise or seek to exercise any right which
may be or becomes available to it to termlnate or treat as terminated or repudiated
the Operating Sub-Contract or its e ployment under it or discontinue or suspend
the performance of any duties or o I|gat|ons thereunder witheout first giving to the
Authority not less than thirty (30) days prior written notice specifying the Operating
Sub-Contractor’s ground for termlnaflng or treating as terminated or repudiated the
Operating Sub-Contract or its empl yment under it or discontinuing or suspending
its performance thereof and statlng‘ the amount (if any) of monies outstanding
under the Operating Sub-Contract)! If the Operating Sub-Contractor becomes
aware of any changes to such amount until either the Authority serves notice under -
ciause 7.1.1 or the time period foil service of such notice expires, it shall update
the Authority in respect of any suchli:hanges Within such period of notice:

7.1.1 the Authority may give wrltten notice to the Operating Sub-Contractor that
the Authority witl thenceforth become the “Contractor” under the Operating
Sub-Contract to the exclueion of. the Contractor and thereupon the
Operating Sub-Contractor wi I} admit that the Authority is the “Contractor”
under the Operating Sub-Contract and the Operating Sub-Contract will be
and remain in full force and é fect notwithstanding any of the said grounds;

7.1.2 if the Authority has given suoh rotice as aforesaid or under clause 7.3, the
Authority shall accept Inablli{y for the Contractor's obligations under the
Operating Sub-Contract and will as socn as practicable thereafter remedy
any outstanding breach byi he Contractor including for the avoidance of
doubt any non-payment of s' ms due to the Operating Sub-Contractor which
properly has been mcluded \in the Operating Sub-Contracter's specified
grounds pursuant to clause 7.1 and which is capable of remedy; and

7.1.3 if the Authority has given such notice as aforesaid or under clause 7.3, the
Authority will from the serv ce of such notice become responsible for all
sums properly payable to the Operatmg Sub-Contractor under the Operating
Sub-Caontract accruing due lafter the service of the Operating Sub-
Contractor's notice but the A thorlty wilf in paying such sums be entitled to
the same rights of set- offland deduction as would have applied to the
Contractor under the Operating Sub-Contract. . :

Notwithstanding anything contaln d in this Deed and notwuthstandlng any
payments which may be made by | he Authority to the Operating Sub-Contractor;
the Operating Sub-Contractor will n t be under any duty or obligation to obey any
direction or instruction from the Aqthority unless and until the Authority has given
written notice under clauses 7.1. :I.ie‘nd 7.3.

The Operating Sub-Contractor further covenants with the Authority that if the
Waste Management Service Contra is terminated (other than as a result of an
Event of Council Default (as defmed lin the Waste Management Service Contract))
the Operating Sub-Contractor, if req ested by the Authority by notice in writing and
subject to clause 7.1.2 and cla se 7.1.3, will accept the instructions of the




Authority to the exclusion of the Contractor in respect of the Services upon the
terms and conditions of the Operaﬁng Sub-Contract and will if so requested in
writing enter into a novation agreement whereby the Authority is substituted for
the Contractor under the Operating Sub Contract.

7.4 Where the Operating Sub- Contracto‘n has given rights in relation to the Operatmg
Sub-Contract similar to those contajned in this clause 7 to the Lender then if both
the Autherity and the Lender serveﬁotwe under clause 7.1.1 or clause 7.3 or its
equivalent the notice served by the Authonty will not prevail over any notice served
by the Lender but will prevail over alll‘/ notice served by any other person.’

7.5 The Contractor and (in respect of each Installation for so long as it is holder of a
Waste Management Licence in respect of such Installation) Beacon Waste
acknowledge that the Operating Suﬁ :Contractor will be entitled to rely on a notice
given to the Operating Sub- Contractor by the Authority under clause 7.3 as
conclusive evidence that the Wa§te Management Service Contract has been
terminated by the Authority. ‘

7.6 The Authority may by notice in writmg to the Opersating Sub- Contractor appoint
another person to exercise its raghtf\ under this clause 7 subject to the Authority
remaining liable to the Operating Sub-Contractor as guarantor for its appointee in
respect of its obligations under this Deed

8. THE CONTRACTOR'S AND BEACON WASTE’S INCLUSION AS PARTIES

The Contractor and Beacon Waste iLave agreed to be Pariies to this Deed for the
purpose of clause 7 and for acknowledglng that the Operating Sub-Contractor shall
not be In breach of the Operating Sub Contract by complying with the obligations
imposed on it by this Deed.

9. COUNTERPARTS

This Deed may be executed in one or more counterparts. Any single counterpart or
a set of counterparts executed, in either case, by all the Part:es shall constitute a
fuil and original instrument for all pu“poses

10. JURISDICTION

"The law applicable to this Deed and any non- contractual obligations arising out of
or in connection with it shail be Engllsh Law and the English Courts shail have non-
exclusive jurisdiction with regard to |all matters arising in connection with or under
this Deed (including (without Ilmltatlon) in relation to any non-contractual
obllgations)

11. THIRD PARTY RIGHTS

It is agreed for the purposes of the!Contracts (Right of Third Parties) Act 1999 that
this Deed is not intended to and doesi not give any person who is not a party to this
Deed any rights to enforce any provisions contained in this Deed.

12, NOTICES

Any notice to be given by any Par’o} hereunder will be sufficiently served if sent by
hand or by post to the registered office or If there is none the last known address of
the Party to be served. Any not|ce sent by hand will bé deemed to be served on
the date of delivery provided that If any notice sent by hand is sent after 4.45 pm
on any day it will be deemed to bé served on the next business day. Any notice
sent by post will be deemed to have been duly served at the expiration of forty-
eight {48) hours after the time of |posting if the end of that periced falis before
4.45pm on & business day and otherwise on the next business day,
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IN WITNESS whereof this document is executed by the Parties as a Deed and delivered
on the date stated at the beginning of this Deed

EXECUTED as a PEED
for and on behalf of
SEVERN WASTE
SERVICES LIMITED

Signature of director

S St St St

Print Name:

Signature of director_

Print Name:

THE COMMON SEAL OF
WORCESTERSHIRE COUNTY
COUNCIL

was hereunto affixed in the
presence of Authorised Officer

Aufhorised Officer
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THE COMMON SEAL OF
THE COUNTY OF

HEREFORDSHIRE DISTRICT

COUNCIL

was hereunto affixed
in the presence of
Authorised Officer

EXECUTED as a DEED
for and on behalf of
MERCIA WASTE
MANAGEMENT LIMITED

Signature of director

Print Name:

Signature of director

Print Name:

man_00215188637\2
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T P T

Authorised Officer -




EXECUTED as a DEED
for and on behalf of

BEACON WASTE LIMITED

man_002\5188637\2
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Signature of direé:tpr

Print Nai‘r1é:

Signature of direé:tbr

Print: Nainﬂe:
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THIS DEED is made on

BETWEEN:

(1)

(2)

3

(4)

- (5

RECITALS

(A)

(B)

(9

(D)

()

THE PARTIES AGREE AS FOLLOWS:

1.

1.1

35433266

SEVERN WASTE SERVICES LIMITED {a company incorporated in England and Wales)
(No. 03618688) whose registered ch ice is at The Marina, Kings Road, Evesham,
Worcestershire, United Kingdorm WRlJ 1/3XZ (the "Contractor"};

BEACON WASTE LIMITED (a company Incorporated in England and Wales) (No.
02650198) whose registered ofﬂc ‘ is at The Marina, Kings Road, Evesham,
Worcestershire, United Kingdom WR11 3XZ ("BWL");

MERCIA WASTE MANAGEMENT LIPIITED (a company incorporated in England and
Wales) {No. 03525188) whose reglstered office is at The Marina, Kings Road, Evesham,
Worcestershire, United Kingdom WRijBXZ ("ProjectCo");

WORCESTERSHIRE COUNTY COUNCIL AND THE COUNTY OF HEREFORDSHIRE
DISTRICT COUNCIL (the "Lenders“),; and

THE LAW DEBENTURE TRUST COR ORATION P.L.C. as security agent for the Secured
Creditors (the "Security Agent"). i ‘

The Authority and Pro3ectCo have ntered into a variation agreement to the Waste
Management Service Contract to set out the terms on which ProjectCo will provide waste
management services relating to an e ergy from waste facility.

In order to enable ProjectCo to perform jts obligations under the Waste Management
Service Contract, ProjectCo, the Contrgctor and BWL have entered into the Contract.

Under the Senior Term Loan Facmtll 5 Agreement the Lenders have agreed to make
available certain credit facilities to Pr JectCo for the purposes of the Project. Pursuant to
the Senior Term Loan Facilities Agreerpent the Lenders have appointed the Security Agent
to act on their behalf under the terms of the Finance Documents.

It is a requirement of the Senior Term Loan Facilities Agreement that this Deed is entered
into by the parties hereto. ; i '

It is the intention of the parties that tr :s document be executed as a deed notwithstanding
the fact that a party may only executé thls Deed under hand.

INTERPRETATION
Definitions
1n this Deed:

"Authority” means Worcestershlre! County Council and The County of Herefordshire
District Councli; N :

"Contract” means the Operationg and Maintenance Services Agreement dated 22
December 1998 hetween the Contraictjor, BWL and ProjectCo relating to the provision of
the Services as amended and resta:téd by an amendment and restatement agreement
dated on or about the date hereof; |||




"Contract Documents” means the: Contract, the Operation and Maintenance Services '
Parallel Loan Agreement and the Opéeration and Maintenance Services Technical Support
Agreement; ) ‘ :

"Decision Period" means the period ¢ommencing on the occurrence of a Relevant Event

- or the date on which the Lenders receive a copy of an Intended Termination Notice In

accordance with Clause 4, and endingj on the earllest of:

(a) the date falling 90 days therg fter (or, if In relation to an Intended Termination
Notice, the right of the Contractor to terminate the Contract has been or is referred
to the dispute resolution procedure specified in clause 46 of the Contract, the date
falling 30 days after a determination is made in respect of the dispute);

{b) the Step-In Date;
{¢) - the revocation of the relevant in;ended Termination Notice; and

(d) the Senior Discharge Date.

"Event of Default" has the meanﬁin'g given to it in the Senior Term Loan- Facilities

Agreement;
»Enforcement Action™ means any action whatsoever to:

(a) demand payment, declare prgmaturely due and payable, claim, recover, retain or
- receive any amount from PlfojectCo under the Contract Documents (including,
without limitation, by exercising rights of any set-off); ‘

(b) exercise or enforce any securi:tyi rights or rights against sureties or any other rights
"pursuant to the provisions of any document or agreement In relation to (or given in
support of) such amounts or a[ﬁy part thereof;

{c) petition for (or take any othen steps or action which may lead to) an order being
made for the winding up of |ProjectCo or any other insolvency proceedings in
respect of ProjectCo; an : .

{d) commence Iegal‘ proceedings against ProjectCo or compete with any Finance Party
on a liquidaticn of ProjectCo dr claim to be subregated to any rights of any Finance
Party; or i :

having been repudiated by ;ProjectCo or suspend the performance of the

{e) terminate the Contract, deliivér any Termination Notice, treat the Contract as
Contractor’s obligations under; Lhe Contract.

"Finance Documents" has the méaning given to it in the Senior Term Loan Facilities
Agreement;

"Insolvency Event” means a coui‘F;making a winding up order for the dissolution or
liguidation of ProjectCo or a quuidat:or, receiver, manager, administrator or other similar
officer being appointed to ProjectCo; | |

"Intended Termination Notice"! has the meaning given to it in clause 4.1 {No

. Termination or Suspension Without Notice);

" 35433266

"Liabilities™ means all present-ahd; future sums, llabilities and other obligations payable
or owing by ProjectCo (whether adtual or contingent, jointly or severally or otherwise
howsoever); ‘




*Operation and Maintenance Services Paraliel Loan Agreement’ means the loan
agreement dated 22 December 1998 l:gétween the Contractor and ProjectCo;

"Operation and Maintenénce Serv:iqes Technical Support Agreement" means the.

technical support agreement dated 23 b;ecember 1998 between the Contractor, ProjectCo,
FCC Environment Services (UK) Limite;& and Urbaser S.A; :

"Proceeds Account' means the account opened in the name of ProjectCo called the
"Proceeds Account” with

"Recelver™ means any person appeintéed as a receiver or manager of ProjectCo pursuant
to any Security Document;

"Relaevant Event" means any and all;of the following:

‘(8) the Lenders receiving an Intended Termination Notice in relation to the Contract in

accordance with Clause 4;and |

(b) the Security Agent receiving valid and binding instructions to gnforce any of the
Security Documents following the occurrence of an Event of Default;

"Representative" means:

(a) any Lender and/or any of theirirespectl{re Affiliates;

(b} an administrative receiver, receiver or receiver-and manager of ProjectCo

appointed under the Debenture;
(¢} an administrator of ProjectCo; |-
() a person directly or indirectly owned or controlied by any Lender; or

(e) any other person approved: by the Contractor (such approval not to be
unreasonably withheld or delayed), :

named as Representative in a StepsIn Notice. For the avoidance of doubt, neither the
Security Agent nor any of its Affiliates shall be a Representative;

"Security Interest” means any moi-tgage, charge (fixed or floating}, pledge, lien, right ~ -
of set-off, security trust, assignment by way of security, reservation of titte, any other
security interest or any other agreerrient or arrangement (inciuding a sale and repurchase
arrangement) having the commerclal@#ffect of conferring security;

"Senior Discharge Date" means ti11é date upon which all Senior Liabilities have been
fully and trrevocably paid or discharged in full and no further Senior Liabilities are capable
of becoming outstanding; g i

"Senior Liabilities” means all Ligbllities to the Finance Parties arising under or in
connection with the Finance Documents;

"Senior Term Loan Facilities AJreement" means the senior term loan facilities

- agreement entered into on or abcj{:t the date of this Deed between ProjectCo (as

35433266

borrower), the Lenders (as lead arranbers and original lenders) and the Security Agent;
"Services” has the meaning given tolit in the Contract;
"Step-In Date” means the date specified in a Step-In Notice as the date on which a

Representative is to step in to the r{g hts and obligations of ProjectCo under the Contract
Documents in accordance with dause 6 (Step-In}; :




1.2
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»step-In Notice" has the meaning gi ven to it in clause 6.1 {Step-In Notice);
“Step-In Period"” means the period from a Step-in Date until the earliest of:

(a) the date on which the relevant breach or event of default relating to the Relevant
Event is remedied to the reasonable satisfaction of the Lenders;

(b)  the Step-Out Date;

(c} the date of termination of the =Cofntra-::t as permitted under clause 6.3 (Termination
or Suspension During Step-In Period);

(d} the Sentor Discharge Date; and|
(e)  the expiry of the Contract Documents;

"Step-Out Date” means the date specified in a notice given under clause 7.1 (Notice of
Step-Out Date); K

"Technical Adviser" means Fichtner %Consulting Engineers Ltd or such other person as
the Lenders may appeint from time;to time to perform this role in accordance with the
terms of the Senior Term Loan Facilitiés Agreement;

"Tarmination Event” means any ofithe events or circumstances set out in clause 40.4 of
the Contract entitling the Contractor toiterminate the Contract;

"Termination Notice" means a notiFe terminating the Contract given by the Contractor
to ProjectCo in accordance with clause 40.4 of the Contract; and

"Waste Management Service Cg‘:ntract" tmeans the waste management service
contract entered into by the Authorityiand ProjectCo on 22 December 1998 as amended
and restated by a deed of variation to: be entered into by the same parties on or around
the date of this Deed. ‘ '

Construction

(a) Unless the context otherwise [requirgs or unless otherwise defined in this Deed,
words and expressions defined [n the Senior Term Loan Facilities Agreement have
the same meanings when used| in this Deed.

(b} In this Deed, unless a contrary i:ntention appears:

(i) a reference to any persgn is, where relevant, deemed to be a reference to or
to include, as appropriate, that person’s successers and permitted assignees
or transferees; * e

(i) any reference to a p blic organisation shall be deemed to Include a
referance to any succeésor to such public organisation or any crganisation or
entity which has taken|over the functions or responsibilities of such public
organisation; :

(i} references to clauses a d schedules are references to, respectively, clauses
of and schedules to this Deed and references to this Deed include its
schedules; C

(iv) a reference to {or to a_ny; specified provision of) any agreement or document
is to be construed as :a reference to that agreement or document (or that
provision) as it may be amended, supplemented, novated or replaced from
time to time, but:| excluding for this purpose any amendment,




2.1

2.2

2.3
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{©) |

)

{vi)
(vii)

{viil)

supplementation, novatizoré or replacement which is contrary to any provision
of any Finance Documenty;, .

a reference to a statute,! statutory instrument or accounting standard or any
provision thereof is to be construed as a reference to that statute, statutory
instrument or accountin!g }standard or such provision thereof, as it may be
amended or re-enacted frm time to time;

atime of day is a referelﬁcje to London time;

the index to and the hea:Llngs in this Deed are inserted for convenlence only
and are to be ighored injconstruing this Deed; and

words importing the pluui’a( shall include the singular and vice versa.

In the event of a conflict betwé p the provisions of this Deed and the provisions of
the Contract Documents, the provisions of this Deed shall prevail.

NOTIFXCATION OF AND CONSENT{TO SECURITY

Notice of Security Interest

(a)

(b)

t

ProjectCo hereby gives notice I_:thhe Contractor and BWL that it has granted to the
Security Agent a Security lnt::e rest over all of its respective present and future
right, title, benefit and interestin and to the Contract Documents.

BWL hereby gives notice to thé Coritractor and ProjectCo that it has granted to the
Security Agent a Security Inte tjest over all of its respective present and future
right, title, benefit and interes;t in and to the Contract Documents to which it Is a

party.

Acknowledgement of Security Inttfaﬁests

(2

(b)

Each of the Contractor and BW),

0]

(i)

_acknowledges that by vilr'tue of clause 2,1({a) (Notice of Security Interest) it

has received notice of the Security Interests granted by ProjectCo over s
right, title, benefit and }in;terest under the Contract Documents in favour of
the Security Agent under the Security Documents; and

consents to the Securit?y‘ ‘Interests granted by ProjectCo specified in clause
2.1(a) (Notlee of Securi_kr Interest).

Each of the Contractor and Proz’jeictCo:

0]

(B

acknowledges that by \{ir:tue of clause 2.1(b) {Notice of Security Interest) it
has received notice of tj"ﬂl& Security Interests granted by BWL over its right,
title, benefit and interest under the Contract Documents to which it is a
party in favour of the E‘jcjurity Agent under the Security Documents; and

consents to the Ser:i.n'iri jInteresfs granted by BWL specified In clause 2.1(h)
(Notice of Security Interest). :

No Other Security Interests

{a)

Each of the Contractor and B\l'\JlL (in respect of the Contract Documents to which it
is a party) confirms to Projea‘:(;o that it has not received notice of any Security
Interests granted over Frojedth‘s rights, titles, benefits and interests under the




2.4

(b)

Contract Documents other thé

{Notice of Security Interest).

ni the Security Interest specified in clause 2.1{a)

Each of the Contractor and ProjectCo (in respect of the Contract Documents)

confirms to BWL that it has no
over BWL's rights, titles, bene

tireceived notice of any Security Interests granted
fits and Interests under the Contract Documents

other than the Security Interest specified in clause 2.1(b) (Notice of Security

Interest).

Continuing Liabilities

(a)

(b

3.1

3.2
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It is agreed that the Security
Contractor, BWL or ProjectCol

clause 2.1 (Notice of Security I

,Agent shali have no obligations or liabilities to the
as a result of the Security Interests specified In

nterest).

Each of the Contractor, ProjectCo and BWL acknowledges by its execution of this

Deed that it remains fully liable
duties under the Contract Doc

accordance with this Deed.

UNDERTAKINGS

for the fulfilment of all its obligations, liabilities and
uments to which it is a party unless released in

Copies of Notices to be Delivered td the Lenders and the Security Agent

The Contractor shall deliver to the Len
delivers or provides to ProjectCo, a co

(a)

(b)

()

notice of actual or potential
agreeing to or refusing anyi
Documents, claims for additi
pursuant to the Contract;

any notice of default served by,

deré and the Security Agent, at the same time as it
py of:

termination, warning notices, notices proposing,
amendment, walver or variation of the Contract
jonal payment, etc delivered by it to ProjectCo

the Contractor under the Contract; including a non-

payment default under clause TO .4 of the Contract; and

any other notification, mfornlatlon or other communication in relation to the

Contract Documeants that the L

nders may reasonably require.

Rights of termination by ProjectCo

The Contractor and ProjectCo agreé with the Lenders and the Security Agent that any
notice issued by ProjectCo to termindte, cancel or rescind the Contract or the employment

of the Contractor thereunder shall be|
written confirmation from the Lende
notice.

Contractor Undertakings

The Contractor undertakes to the Lent

{(a)

()

on receipt of a Step-In Notice

ProjectCo any notices or dema

Documents If the same wou
ProjectCo;

it shall not, other than in accc

prior written censent of the Le
or delayed), agree to amend
provision of the Contract Doct

of no effect unless the notice is accompanied by
rs that each Lender approves the giving of such

ders and the Security Agent that:

ffom the Lenders, It shall accept as validly given by
nds given by the Representative under the Contract
d have been validly given had It been given by

rdance with the provisions of this Deed or with the
hders {such censent not to be unreasonably withheld
imodify, waive, cancel, suspend or surrender any
ments;
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4.1

4.2

4.3
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(c) it shall not, other than in accordance with the provisions of this Deed or with the
prior written consent of the Lenders {such consent not to be unreasonably withheld
or delayed), assign, subcontract| {other than as permitted under the terms of the
Contract), charge, sell or other\ialse dispose of any right, titie, benefit or interest in
or to the Contract Documents (or any part thereof);

{d) it shall promptly notify the Leﬁﬁlers and the Security Agent if it becomes aware of
any event or clrcumstance occurring under the Contract which constitutes a
Termination Event or which would with the lapse of time, the giving of notice or
the fulfiiment of any other condition, constitute a Termination Event;

(e) - it shall not, without the prior cohsent of the Lenders, enter into any document in
respect of the Project with artyI erson which gives such other person step-ln rights
or similar rights against the Contractor; and

{fy it shall not terminate, purportifo terminate or take any other action to terminate
any of the Contract Documen s otherwise than in accordance with the express
rights of termination in the Contract Documents.

Without prejudice to any ‘obligation of the Lenders or Representatlve pursuant to this
Deed, none of the Lenders, Security Agent or Representative shall have any obhgation to
the Contractor under or in respect of the Contract Documents.

Lenders to Inform
The Lenders agree to notify the Contractor as soon as reasonably practicable after-a

notice has been served to ProjectCo that an Event of Default under the Senior Term Loan
Facilities Agreement is continuing.

-TERlMINATION AND SUSPENSION _lY THE CONTRACTOR

No Termination or Suspension Wit out Notice

Prior to the Senior Discharge Date;|the Contractor shall not terminate the Contract,
deliver any Termination Notice, treat th‘e Contract as having been repudiated by ProjectCo
or suspend the performance of its obhgatmns under the Contract without giving ProjectCo,
the Lenders and the Security Agent p} or notice (an "Intended Termination Notice") of
its intention to do so. 1

Form of Intended Termination Notice

Any Intended Termination Notice denvered by the Contracter pursuant to clause 4.1 (No
Termination or Suspension Without thice) in relation to the Contract shall specify:

{a) the proposed date of terminatio‘q, repudiation or (as the case may be) suspension;
(b} reasonable details of the relevaLf Termination Event or ground for suspension; and

(<) the informatlon specified m wclause 5.1 (Statement of Amounts Due and
Unperformed Obiligations}.

. Effect on Termination Notice

Any Termination Notice given by the ;Contractor after an Intended Termination Notice has
been given pursuant to clause 4.1 (No‘ Termination or Suspension Without Notice} shall be
deemed to be suspended and shall only be effective to terminate the Contract:

(a) if no Step-In Notice has then b:ezén given, on the expiry of the Decision Period; or
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4.5

5.1
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" Business Days of receipt of a Step-I

{b) if 2 Step-In Notice has been issuted, on the expiry of the Step-In Period,

and provided that the relevant Term
remedied or waived. : i

Suspension of Performance

During a Decision Period:

nation Event Is then continuing and has not been

y Enforcement Action, other than

(i) the giving of a Termination Notice, to which the provisions Clause 4.3 {Effect

mance of the Services {other than to maintain and

5o for non-payment pursuant to section 112 of the
Construction and Regeneration Act 1996; or

from the date following 30 days after the commencement of the

a Step-In° Notice by the Contractor pursuant to
{Step-In Notice});

n which the event or circumstance giving rise to the

Termination Notice or Termination MNotice is

of the Decision Period.

cable, procure remedial action, consistent with the

(a)  the Contractor shall not take an
on Termination Notice) apply, and;
(i) the suspension of perfo
care for any existing Senvices) where:
. (A)  permitted to dois
Housing, Grants,
(®) j
Decision Period, : | !
in each case until the earlier of:
(aa) receipt of
clause 6.1
(bb) the date o
Intended :
_remedied; or
{cc) the expiry
{b} The Lenders may, where appl

terms of the Contract Documents, as may be necessary to remedy the effects of

the event or circumstance whi
or Termination Notice and the
extent of such remedy, constif
the Contract Documents, :

Withdrawal of Intended Terminati

The Contractor may withdraw an Inte
any time.

ch has given rise to an Intended Termination Notice
Contractor agrees that any such action shall, to the
ute a valid discharge of ProjectCo's obligations under

on Notice or Termination Notice

nded Termination Notice or a Termination Notice at

NOTIFICATION OF OUTSTANDING OBLIGATIONS

Statement of Amounts Due and U

nperformed Obligations

Y

The Contractor shall, together with lany Intended Termination Notice (or within five

been delivered) notify the Lenders an

all amounts due and payable
Documents as at the date of t
be, the date of receipt of thei

(2)

n Notice where no Intended Termination Notice has
d the Security Agent of:

by ProjectCo to the Contractor under the Contract
he Intended Termination Notice (or, as the case may
Step-In Notice) but remaining unpaid at such date;
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5.3

5.4

6.1
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(b}

(9

(the "Staterment”).

Updates

(@)

(b)

all amounts accrued but not yet due under the Contract Documents as at the date
of the Intended Termination No:tige (or, as the case may be, the date of receipt of
the Step-In Notice) that will bé!gme due on or prior to the expiry of the Decision
Period; and :

details of any unperformed ol;:ijgations of ProjectCo of which the Contractor is
aware {having made reasonablg enquiry} under the Contract as at the date of the
Intended Termination Notice {or] as the case may be, the date of receipt of the
Step-In Notice), an

The Lenders may from time to t me after receipt of the information provided by the
Contracter under clause 5.1} (Statement of Amounts Due and Unperformed
Obligations) request the Contractor to specify, as at the date of such request and
to the best of the Contractoris| knowledge, any other liabilitles or unperformed
obligations of ProjectCo which| are or will become due and payable under the
Contract Documents in the pé riod specified in such request, such period not to
exceed twelve months., i

The Contractor shall promptlyj give the Lenders and the Security Agent a notice
updating any Statement if the CQontractor becomes aware that:

(1) the information containied in such Statement is untrue, incomplete and/or
inaccurate; or P

{it) any information relevant %to such Statement has yet to be disclosed to the
Lenders and the Security Agent.

Sums or Ohligations Not Notified = \

Subject to clause 6.2 (Rights and o] Iigations on Step-In), any sums or obligations not
duly notified in accordance with clausj I5:1 (Statement of Amounts Due and Unperformed
Obligations) or clause 5.2 {Updates) #hall not as between the Representative and the
Contractor, uniess the Représentﬁtive otherwise agrees, be assumed by the
Representative during any Step-In Pejripd. -

Verification a5

The Lenders may instruct the Tejch;nlcal Adviser and/or an independent chartered
accountant to verify at ProjectCo's cofstg the Statements submitted by the Contractor.

STEP-IN

Step-In Notice

(=)

(b

Without prejudice to the ri;hts of the Security Agent under the Security
Documents, the Lenders may,! _f any time during the Decisian Period, give not less
than five Business Days' notice (a "Step-In Notice™) to the Contractor {with a
copy to the Security Agent) [ﬁh‘at a Representative is to step in to the Contract

Documents in accordance with c:|ause 6.2(a) {Rights and Obligations on Step-In).

The Step-In Notice shall be in Lhe form set out at schedule 1 to this Deed {or such
other form as the Lenders or tﬁe Representative may approve) and shall specify )]
the appointed Representative| and (if) the proposed Step-In Date (which must fall
at or prior to the expiry of the! Decision Period).




6.2

6.3

(e

The Lenders may revoke a Sté

In Notice at any time prior to the Step-In Date by

notice to the Contractor.

Rights and Obligations on Step-1In ||

with effect from the Step-In Date and during the Step-In Period:

the Representative shall,| for the duration of the Step-In Period be deemed
to be a party to the Contract Documents specified in the Step-In Notice as
an additional obligor wlth ProjectCo and shall be jointly and severally liable
with ProjectCo under th? Contract Documents to the Contractor for (aa) the
liabilities set out jn each Statement and (bb) all obligations and liabilities
arising under the Contract. Documents on and after the Step-In Date and
shall be entitled to the same rights as ProjectCo under the Contract
Documents;

ProjectCo shall remain |liable for all of its obligations under the Contract
Documents regardiess (‘I tthe appointment of the Representative;

the Contractor shall co' tinue to comply with all of its obligations under the
Contract Documents inlaccordance therewith during the Step-in Period; and

the Contractor owes!|its respective obligations to ProjectCo and the
Representative jointly but performance by the Contractor in favour of either
the Representative or ProjectCo (unless otherwise notified by the
Representative) alone shail be good discharge of its obligations under the
Contract Documents,

{a)
0]
(ii}
(1)
(iv)
(b}

Without prejudice to clause &

the Contractor shall not take
Contract Documents ot treati
the Step-In Period on grounds

3 (Termination or Suspension during Step-In Period)
steps to terminate or suspend performance of the
the Contract Documents as being repudiated during

taken any action referred to in clause 6.1 (Step-In

Notice) or that the Sec:urlty Agent has enforced any Security Document;

arising prior to the Step -In Date and whether or not continuing at the Step-

(0 that the Lenders have;
(i)
In Date; or
(i)  arlsing out of an Insolv;e ncy Event.

Termination or Suspension During Step-In Period

The Contractor shall be entitled to
‘Documents during the Step-In Period
and ProjectCo only if: :

(2)

35433266

(b)

(<)

“any amount referred to in
Unperformed Obligations) has

after the Step-In Date;

any amount referred to ini

Unperformed Obligations) has

after the date on which sum a

terminate or suspend performance of the Contract
by written notice to the Lenders, the Security Agent

clause 5.1(a) (Statement of Amounts Due and
not been paid en or before the date falling 30 days

clause 5.1(b) (Statement of Amounts Due and
not been paid on or before the date falling 30 days
mount became due; or

‘! 0
the grounds for termination !arise after the Step-In Date in accordance with the

terms of the Contract and th
has not been remedied within
in writing from the Contractor

a\ event or circumstance giving rise to such grounds
30 days of receipt by the Representative of a notice
in respect thereof.

10
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The provisions of clause 4.1 {No Termination or Suspension Without Notice) shall not
apply to any Enforcement Action taken pursuant to this clause 6.3.

Contractor to Deal With the Representative

The Contractor shall deal with the Rgpi’esentative and not ProjectCo during the Step-In

Period.
STEP-OUT

Notlce of Step-Out Date

@)

(k)

-The Lenders or the RepresentdtiVe may at any time during the Step-In Period give

to the Contractor (with a cop‘,é Lto the Security Agent} not less than five Business
Days' notice that the Represen ative is to step out of the Contract Documents in
accordance with clause 7.2 (Release From and Cessation of Labilities), and such
notice shall be in the form set 6yt at schedule 2 to this Deed (or such other form as
the Lenders or the Representative may approve),

The Lenders or the Representative shall be required to provide a notice to the
Contractor in accordance with clause 7.1(a) above where:

i the Lenders or the Representative ceases to take any actlon to remedy any
breach or event of default relating to the Relevant Event; or

(i)  the relevant breach or Es‘,-\‘re,nt of default relating to ‘the Relevant Event has
been remedied to the reasonable satisfaction of the Lenders,

On the expiry of the Step-In Petiod: :

the Representative shail be released from all of its obligations and liabilities to the

(a)
Contractor under the Contrag:\:? Documents and under this Deed save for any
outstanding claims made by thé IContractar prior to the expiry of the Step-In Period
and the rights of the Represen!:étive against the Contractor shall be cancelled;

(b} the Contractor shzll no IongéTdeal with the Representative and shall deal with
ProjectCo in relatlon to the Contract Documents; and

(c)  ProjectCo shall continue to beibound by the terms of the Contract Documents and
this Deed, notwithstanding the dccurrence of the Step-Out Date.

COLLATERAL WARRANTY

The Contractor warrants and undertakés to the Lenders and the.Security Agent that:

(a} ‘

(b)

provided that:

in performing the Services it will exerdse all the reasonable skill, care and diligence
to be expected of a properlyg qualified professiona! who has held himself out as
competent to perform the Services and who ts experienced in praviding services of
a similar size, scope, nature, éumplexity and value to the Services; and :

it shall comply promptly. and efficiently with the terms of and shall fulfil’its duties
and obligations set out in the Contract

S §
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INTELLECTUAL PROPERTY

()

(b)

{c)

(d)

O

"

PAYMENT INSTRUCTION

Payment

{a)

Q) ‘the liability of the Contractor {when calculated in aggregate) arising under
the Contract and this D;e‘ed canhot in any circumstance exceed the liability of
the Contractor under the Contract; and

(i) the Lenders and the Security Agent shall not make any dlaims under this
clause 8 (Collateral Wdrranty) unless and until the Contract has been
terminated in accordance with its terms.

The Contractor insofar as it iis| able hereby grants to the Lenders with full title
guarantee a royalty-free, nor} ~exclusive and irrevocable licence to copy, use and
adapt the drawings, specif] ¢ations, schedules and other information and
documentation produced or te be produced by or on behalf of the Contractor in
connection with the Project (the "Documents™) and the designs contained in them
(and to do all other acts resffnicted by copyright or other rights therein) for all
purposes relating to the Proje&iand the building or other structures comprising the
completed Project, including (without limitation) the execution, completion, repair,
maintenance, modification, mortgaging, advertisement, reinstatement, letting or
sale thereof. Nothing in thESsEiause 9(a) shaill require the Contractor to disclose,
and the licence hereby granted shall not extend to, any confidential information
relating to the Contractor. :

The Contractor agrees to gran ; to the Lenders such intellectual property rights as it
undertakes to grant to ProjectCo pursuant to and on the same terms as set out in
the Contract. '

The licence granted pursuant qu clause 9(a} {above) shall also permit the copying,
use and adaptation of the chuments for an extension to the Project or the
completed Development but such use shall not include a licence to reproduce the
designs contained In them for ‘any such extension. Such licence shall carry the
right to grant sub-licences. .

The Contractor shall not graﬁt to any third party the right to use any of the
Documents save under any \(\Jarreinty it is obliged to give under the Contract or

hereunder or as otherwise re: wired to enable it to fulfil its obligations under the
Contract. T . ‘

The Contractor agrees on reasphable request at any time and following reasonable
written prior notice to give tﬁrre Lenders or those authorised by it access to the
Documents and to provide cq’pies {including negatives and CAD disks) thereof at
the expense of ProjectCo. :

The Contractor warrants to the Lenders that the Documents (save to the extent
that other duly appointed sub-contractors have been used to prepare the same)
are its own original work and|that in any event their use in connection with the
Services will not infringe the rights of any third party.

For the purposes of the Security Interest referred to in clause 2.1 (Notice of
Security Interest), ProjectCo and the Security Agent hereby authorise and instruct
the Contractor to make all payments which are or may become due from the
Contractor under or arising from or in respect of a Contract Document (whether
before or after termination of such agreement but arising prior to the Senior
Discharge Date) to:

i2
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Contract Documents.

{i) the Proceeds Account; oj

i

(i following the commen
thereafter, to a Represe
the United Kingdom as

ument of a Decision Period and at any tme
tatwe, the Security Agent, to such. other account in

such person may from time to time direct in writing

to the Contractor in acce dance with the provisions of this Deed,

and the Contractor agrees to
clause 10.1.

comply with the authority and instruction in this

(b) Any payment made in accord nce with clause 10.1(a) shall constitute a good
.discharge pro tanto of the oblrg ation to make such payment.

{c)  The authority and instruction ir ‘lthis clause 10.1 may not be revoked or varied by
ProjectCo without the prior written consent of the Security Agent (copied to the

Contractor).

Set-off and Counterclaim

The Contractor agrees to make all pgyments due from it under the Contract Documents
~ free and clear of, and without any ded uction for or on account of, any such set-off or any
counterclaim save only where the nght of set-off or counterclaim is made pursuant to the

REPRESENTATIONS

‘The Contractor makes the representctmns and warrantles as to itse!lf set out in clauses

11.1 (Incorporation) to 11.3 (Authorisat:on) (inclusive) to ProjectCo, the Lenders and the

Security. Agent.
Incorporation

It is duly |ncorporated and validly exu

;tlng with limited liability under the laws of its place

of incorporation and has the corpor‘ate power to own its assets and to carry on its
business as contemplated by the Contract Documents {to which it Is & party).

Power and Capacity ' 1k

It has the power and capacity to e:n

Deed and the Contract Documents.
Authorisation
It has taken all necessary corporate, |3

{a) to authorise the entry into amf:l
the Contract Documents;

ter into and comply with its obligations under this

I?areholder and other action:

jcompliance with ks obligations under this Deed and

'

(b) to ensure that its obllgationéf

under this Deed and the Contract Documents are

valid, legally binding and enfo‘rc‘eable in accordante with their terms; and

(<) to make this Deed and the|Cohtract Documents admissible in evidence in the

courts of England.

P13
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MISCELLANEOUS

Further Assurance

The Contractor and ProjectCo shall, at BrojectCo's expense, take whatever action:

{a) the Lenders; or

{b) a Representative,

may reasonably require for perfecting ény release or assumption under clause 6.1 {Step-
In) or 7 (Step-Out}, and the giving ofi any notice, order or direction and the making of any
registration which, in each case, the Lenders or Representative reasonably requires.

Binding Agreement

This Deed shall remain in effect until t e earlier of:

(a) the date upon which alt obligations of the Contractor under the Contract
Documents have been finally discharged; and

{b) - the Senior Discharge Date (s‘zuch date to.be notified by the Lenders to the
Contractor on or before the date falling 30 days after its occurrence).

Amendments in Writing

No purported amendment or modiﬁ:cation of this Deed shall be valid unless in writing

executed by the parties.
Amendments -

(a)  No purported amendment ori

writing executed by the parties,

modification of this Deed shail be vaiid.unless in

(b)  ProjectCo shall as soon as reascnably practicable, inform the Security Agent where
there has been an amendment [or variation to the Contract relating to:

) the definition of "Services”®, "Termination Event", "Termination Notice"; or

(ii) the scope of events or ¢ rcumstances constituting a Termination Event.

Security Agent

The Security Agent is only a party toithis Deed so that it may exercise the rights conferred
to it under this Deed. The Security!Agent shall not, for the avoidance of doubt, assume
any obligations by virtue of it entering into this Deed.

NO IMPLIED WAIVER
Failure to Exercise Rights

No failure or delay by the Lenders of|

the Security Agent in exercising any right, power oF

privilege under this Deed will operate as a waiver thereof nor will any single or partial
exercise of any right, power or privilége preclude any other or further exercise thereof or
the exercise of any other right, power or privilege. .

Cumulative Rights

The rights and remedies provided if
rights and remedies provided by law:

this Deed are cumulative and not exclusive of any

" 14
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Grant of Waivers

A walver given or consent granted by

will be effactive only if given in writing

for which it is given.
ASSIGNMENT

Assignment

Subject to clause 14,2 (Exceptions) no

part of its rights, benefits or obligation
Exceptions

Each of the Lenders and Security Ageg
the Lenders) its obligations under th

the Lenders or the Security Agent under this Deed
and then only in the instance and for the purpose

party to this Deed may assign or novate all or any
siunder this Deed. ’

timay assign or novate its rights and (in the case of
s Deed to its successors, in accordance with the

terms of the Finance Documents in which event the Contractor and ProjectCo shail enter
into a direct agreement with the successor Lender or Security Agent on substantially the

same terms as this Deed.
NOTICES

Mode of Service

d otherwise In this Deed, any notice, demand,
mmunication {a "Notice™) to be served under or in

connection with this Deed will be in writing and will be made by letter or by

The address and facsimile number of each party to this Deed for the purposes of

the address and fac‘simijginumber shown Immediately after its name on the
E_Ted {in the case of any person who is a party as at

the address and facsimil#e; number notified by that party for this purpose to

the Lenders on or beforﬁ;the date it becomes a party to this Deed (in the

ecomes a party after the date of this Deed); or

facsimile number notified by that party for this
rties to this Deed by not [ess than five Business

(a) Except as specifically provide
consent, agreement or other co
facsimile transmission to the pahy to be served.

(b)
clause 15.1(a) (above} are:

(i)

signature pages of this

-the date of this Deed); ' ||
(i)

case of any person who b
(iii) any other address and

. purpose to the other pe
Days' notice. :
{c)

Any Notice to be served by any iparty to this Deed on the Lenders or the Security

Agent will be effective only jflit is expressly marked for the attention of the

department or officer (if any) st
facsimile number referred to in

Deemed Service

Subject to clause 15.2(b} (belo

ecified in conjunction with the relevant address and

clause 15.1(b) (above).

w), a Notice will be deemed to be given as foliows:

if by letter, when delivered personally or on actual receipt or two (2)-

Business Days from theldate of posting if sent by first class post; and

{a)
0]
(i) if by facsimile, when det:ivered.

15
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(B) A Notice given in accordance Q\vith clause 15.2(a) {above) but received on a non--
Business Day or after business| hours in the place of receipt will only be deemed to
be given on the next BusinessiDay. )

Notice to the Security Agent

Notwithstanding anything else contained in this Deed, it is agreed that any communication
or document delivered or required to be given under this Deed to the Security Agent shall
be deemed to have been recelved@ pnly if made or delivered in accordance with the
foregoing provisions of this clause 15| {Notices) to the Security Agent and then only on
actual receipt by it. '

CONFIDENTIALITY

The parties to this Deed will keep this [Deed and their subject matter (including all details
relating to the structure and ﬁnanci:*g of the Project) confidential, except to the extent
that they are required by law-or regulation to disclose the same or, in the case of
ProjectCo, the Lenders and the Se rity Agent, to the extent permitted by clause 21.4
{Disclosure of Information) of the S nior Term Loan Facilities Agreement. Each of the
tenders and the Security Agent agrees with each other party to this Deed to hold
confidential ail information which it aﬁ&quires under ‘or in connection with this Deed, except
to the extent it is required by law oﬁ regulation to disclose it or it comes into the public
domain (otherwise than as a resuit dff a breach of this clause 16). A party may, however,
disclose any such information to its auditors, legal advisers or other professional advisers
(the "Professionals") for any purpQE‘e connected with the Finance Documents, provided
that the relevant party takes reasonable steps to procure that each Professional maintains
the confidentiality of that information.

INVALIDITY OF ANY PROVISION! !
If any provision of this Deed is or be.'cqmes invalid, illegal or unenforceable in any respect
under any law, the validity, legality and enforceability of the remaining provisions shall
not be affected or impaired in any way. .

COUNTERPARTS

This Deed may be executed in any number of counterparts and all of those counterparts
taken together shall be deemed to constitute one and the same instrument.

CONTRACT (RIGHTS OF THIRD PARTIES) ACT 1999

Withaout prejudice to the rights of any Representative, a person who is not a party to this
Deed shail have no right under the Cfbntracts {Rights of Third Parties) Act 1999 to enforce
any term of this Deed. This clause Iéﬂdoes not affect any right or remedy which exists or
is available otherwise than pursuant to that Act.

GOVERNING LAW AND SUBMISS'.I;(‘);N TO JURISDICTION

Governing Law l ‘

This Deed (and am) dispute, controversy, proceedings or clalim of whatever nature arising
out of or in any way refating to this| Deed or its formation) shali be governed by and
construed in accordance with the Iaw‘ls‘of England and Wales and the parties submit to the
exclusive jurisdiction of the English courts.

Courts of England and Wales

Each of the parties hereto irre\}ocabzly; agrees that the courts of England and Wales shall
have exclusive jurisdiction to settie ;a‘_riy disputes which may arise out of or in connection

16
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with this Deed and that any suit, |e:gajl action or proceedings (together in this clause 20
referred to as the "Proceedings') iwith respect to this Deed or any judgment in

connection therewith, may be brou

ht in such courts, and accordingly, each of them

submits to the exclusive jurisdiction @)ﬂsuch courts for the purposes of such Proceedings.

i

Irrevocable Agreements
Each of the parties hereto hereby irre::

{a) waives any objection it ma\}

vbcably and unconditionally:

ﬁow or hereafter have to the laying of venue of any

such -Proceedings, in any of ;the aforesaid courts and any claim it may now or

hereafter have that any sucf:
forum; and ) :

(b} agrees that failure by any p

h| Proceedings have been brought in an inconvenient

r{)cess agent to give notice of any process to it shall

not impair the validity of su:ch sarvice or of any judgment based thereon.

IN WITNESS whereof this Deed has been duél

35433266

V\ executed on the date first above written.

Y




SCHEDULE 1

Form of Step-In Notice

Date:[®]

To: {Contractor]
Attention: [®]
Copied to: The Law Debenture Trust Corporation p.l.c.

Fifth Floor

100 Wood Street

London

EC2V 7EX
Attention: The Manager, Commercial Trusts: ‘(Ref: 2008'40)
Dear Sirs, :
Herefordshire and Worcestershire Wasteil"]roject
1. We' refer to the Operation & Maintéhance Services Direct Agreement dated [®] (the

"Direct Agreement™) between amongst others, us as Lenders and you as Contractor.

2. This is a Step-In Notice under clauseifof the Direct Agreement.
3. Terms defined in (or defined by refé snce in) the Direct Agreement shall have the same

meaning in this notice. .
4. We hereby appoint [Insert name of: Representative] as Representativé under the Direct
Agreement to step into the Contract Documents in accordance with clause 6.2(a) of the
Direct Agreament, :
5. ‘The Step-In Date shall be [®].

6.  Please acknowledge receipt of this m?tijce by signing and returning the enclosed duplicate.

Yours faithfully

18
35433266




The COMMON SEAL of
WORCESTERSHIRE COUNTY COUNCIL
was hereunto affixed

in the presence of

Authorised Officer
The COMMON SEAL of :

THE COUNTY OF HEREFORDSHIRE DISTRIC|
was hereunto affixed in the presence of

Authorised Officer

For and on behalf of [®], as Representative

T COUNCIL

............ : oo reeen e L DIFECEOF] [Authorised signatory]

L 4

St St St e et

[On duplicate]

Date: [®]

We [®] hereby acknowledge receipt of the ;»tep-ln Notice dated [@®] 20[01 of which this is a

duplicate.

For and on behalf of Severn Waste Services Limited

cecenenennrenn- | Dir@ctor] [Authorised Signatory]

019
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HEDULE 2

Form of Step-Out notice

meaning in this notice.

Date: {®]

To: [Contractor]
Attention: [®]
Copied to: The Law Debenture Trust Corporation p.l.c.

Fifth Floor '

100 Wood Street

London

EC2V 7EX
Attention: The Managér, Commercial Trusts | {Ref: 200840)
Dear Sirs,
Herefordshire and Worcestershire Waste Project
1. We refer to the Operation & Maintenance Services Direct Agreement dated [®] (the
’ "Direct Agreement") between amongst others, [us as] the Lenders and you as

Contractor. :

2. We refer also to the Step-In Notice d_?ted [@] 20[®] given to you by us on [@].
3. - Terms defined in (or defined by reference in) the Direct Agreement shall have the same

4, We hereby notify you that with effect from [®] 20[®] (the "Step-Out Date™) the
Representative will step out of the Contract Documents in accordance with clause 7.2 of

the Direct Agreement.

5. Please acknowledge receipt of this notlce by signing and returning the enciosed duplicate.

Yours faithfully

[The COMMON SEAL of
WORCESTERSHIRE COUNTY COUNCIL
was hereunto affixed

in the presence of *

Authorised Officer

The COMMON SEAL of

THE COUNTY OF HEREFORDSHIRE DISTF@'[CT COUNCIL

was hereunto affixed in the presence of

Autherised Officer

35433266

N Nt Nt Nt

e S e e St s
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[For and on behalf of [insert name of Represen;t-ajtive]

v [ DireCtOr]{ Authorised Signatory}]:

. [On duplicate]

We [®] hereby acknowledge receipt of the s
duplicate. ‘ :

For and on behalf of Severn Waste Services Lifr

.................{Director][Aujt

:é:p—out notice dated [®] 20[®] of which this i5 a

ited

horised Signatory]

t

3
B Delete if to be served by the Lenders.

fa1
35433266 i




SIGNATURE PAGES TO THE DIRECT AGREEMENT

The Contractor

EXECUTED as a DEED
for and on behalf of
SEVERN WASTE
SERVICES LIMITED

PHIRE NAITIES oo eeeeresverrersactisssirasnessressessrssssssnsssessses -
as Director

PHIAE NBIMIES ovovesrooeosesesceemsemeeseeasssessereressmmeons s |

as Director

Notice Details

Address:  The Marina
Kings Road
Evesham

Worcestershire
WR11 BXZ

Facsimile: 01386 446757
Attention:

35433266




BWL

EXECUTED as a DEED
for and ¢n behalf of
BEACON WASTE LIMITED

Tt N Nt

Print Name: ..ocnmne. I

as Director

Print NameE: o rresnreenrssssssssissiinrsrmiisiaes e

as Director

Notice Details

Address:  The Marina
Kings Road
Evesham
Worcestershire .
WR11 3XZ

Facsimile: 01386 446757
Attention:

35433266




ProjectCo

EXECUTED as a DEED
for and on behalf of
MERCIA WASTE
MANAGEMENT LIMITED

By:

Print Name:

as Director

By: ciiiinne

PrINE NAIME: e issrermsassresssss s sssne s nasnrnss e

as Director

Notice Details

Address:

Facsimile:
Attention:

35433266

The Marina
Kings Road
Evesham
Worcestershire
WR11 3XZ

01386 446757




The Lenders

The County of Herefordshive District Cougg%

The COMMON SEAL of

THE COUNTY OF HEREFORDSHIRE DISTRIC
was hereunto affixed in the presence of

Authorised Officer

Noti etai

Address:

Facsimite:
Attention:

Worcest

Brockington

35 Haford Road
Hereford
HR1 1SH

01432 260500
The Section 151 Office.

um cil

The COMMON SEAL of

WORCESTERSHIRE COUNTY COUNCIL

was hereunto affixed
in the presence of

Authorised Officer

Attention:

35433266

Notice Detajls

‘Address:  County Hall
Spetchley Road
Worcester
WRE 2ZNP

Facsimile: 01905 766073

The Section 151 Officer

T COUNCIL




The Security Agent

Executed as a Deed for and on behalf of
THE LAW DEBENTURE TRUST
CORPORATION P.L.C. under a power of
attorney
AALEL....covecrsrrreresnneensesnennn 2014 0 the
presence of:

Withess's Signature © |

Name of witness ' |

Address of witness |

Occupation of witness:

Notice Details

" Address:- The Law Debenture Trus
Fifth Fioor :
100 Wood Street :
London

EC2V 7EX

Attention of: The Manager, Commerci

Fax number: 020 7606 0643

35433266

tiCorporation p.l.c.

al Trusts (Ref: 200840)




SCHEDULE 4
POWER OF ATTORNEY

THIS POWER OF ATTORNEY is made‘ by way of deed on the - day of 2014
by Severn Waste Services Limited of The Marina, Kings Road, Evesham, Worcestershire,
WRI11 3XZ, England (Registered number 3618688) (the "Company")

1.

- the expiry of the Service Contract.

The Company irrevocably APPOINTS Mercia Waste Management Limited of The
Marina, Kings Road, Evesham, W‘orcestershlre WRI11 3XZ, England (Registered
number 3525188) (the "Attormey"} to be the Company's attorney and on its behalf
and in its name or otherwise to:

(a) sign or execute any documents necessary to transfer the Waste Management
Licences for the Installations ("Documents") in the event that its appointment
as Operator under the O&M: Agreement is terminated; and

(b)  do all other acts and things 'and sign or execute as a deed and deliver any and
all other documents and give any and all notices which may be required or
which the Attorney shall in his absolute and unfettered discretion consider
desirable in connection with|any of the Documents or the Waste Management
Licences for the Installations or the transactions contemplated thereby.

The Company confirms and acknowledges that execution by the Attorney of any of
the Documents shall be conclusive evidence of the Attorney's approval of any
amendments which may have been made thereto.

The Company shali indemnify the Attorney and keep the Attorney indemmified
against any and all costs, claims a?d liabilities which the Attorney may incur as a
result of anything done by the Atiorney in the exercise of any of the powers conferred, -
or purported to be conferred on him by this Power of Attorney.

The Company shall ratify and confirm all documents, deeds, acts and things which the
Attorney shall execute or do in the exercise of any of the powers conferred, or
purported to be conferred, on him by this Power of Attorney.

The authonty confcrred on the Attomey by thJs Power of Attomey shail termm&te on
This Power of Attorney is govemcd by, and shall be construed in accordance with,
English law. ‘

In this Power of Attorney:

"Installations” has the meaning giv;e‘an to it in the O&M Agreemeént;

"O&M Agreement" means the dperaﬁon and Maintenance Services Agreement
dated 22 December 1998 betweentthe Company, the Attorney and Beacon Waste
Limited, as amended and restated by!an agreement made on or about the date of this
deed between the Company, the Attdmey and Beacon Waste Limited;

"Operator” has the meaning given 1o it in the O&M Agreement;

30886-5-8493-v8.0 -8- . 7040479127




. "Service Contract” means the :waste management service contract dated 22

~ December 1998 between Worcestershire County Council, the County of
Herefordshire District Council and the Attomey, as amended and supplemented by a
variation agreement made on or about the date of this deed between Worcestershire
County Council, the County of Herefordshire District Council and the Attomney; and

"Waste Management Licences"% means all licences held by the Company in
connection with or pursuant to its role as Operator under the Q&M Agreement;

IN WITNESS WHEREOF this Power Cf Attorney has been executed as a deed by the
Company and is intended to be and is hereby delivered on the date first above written.

EXECUTED as a DEED
for and on behalf of
SEVERN WASTE
SERVICES LIMITED

as Director

By o

Print NAme:....covvec v st eies e o
as Director i

30886-5-8493-v8.0
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From: Urbaser S.A. ("Urbaser")

To:

Date: May 2014
Dear Sirs

We refer to the Operation and MaintenE'

SCH

iDULE 5

FORM OF CONFIRMATION IN RELATION TO THE OPEATION AND
MAINTENANCE SERVICES TECHNI(
DECEMBER 1998

Camino de las Hormigueras, 171

28031, Madrid , It

Spain

CAL SUPPORT AGREEMENT DATED 23

FCC Environment Services (UK) Llrruted (formerly known as FOCSA Services (UK)

Limited) (together with Urbaser the !

900 Pavilion Drive, Ground Floor West

Northampton Business Park
Northampton, Northamptonshire
NN4 7RG

England

Shareho]ders"}

Mercia Waste Management Limited|(Contractor")

The Marina
Kings Road
Evesham, Worcestershire
WRI11 3XZ

Severn Waste Services Limited ("Operator”)

The Marina "
Kings Road :

Evesham, Worcestershire |

WRI11 3XZ

hce Services Agreement dated 22 December

1998 made between the Contractor, thfﬂ()perator and Beacon Waste Limited (the
"OMA") and the Operation and Maintehance Services Technical Support Agreement
dated 23 December 1998 made betwee)
Operator (the "OMTSA"™) ‘

i the Shareholders, the Contractor and the

Words and expressions defined in the OMT: A bear the same meaning in this letter.

We hereby confirm that the OMTSA shall:

(@

30886-5-8493-v8.0

continue in full force and effect in rieljation to all of the obligations specified therein
and otherwise notwithstanding the amendments to the OMA effected by an amendment
agreement of even date herewith m ‘ e ‘between the Contractor, the Operator and
Beacon Waste Limited (the "OMA A:mjendment Agreement"); and

:_ 10 - 70-4M79127 -



(b) be construed as if all references ini the OMTSA to the "Operation and Maintenance
Services Agreement” are references o the OMA as amended by the OMA Amendment
Agreement.

This letter is governed by English law.

Yours faithfully

For and on behalf of
URBASER S.A. by
its duly authorised signatory

.................................................

Print Name

For and on behalf of )
FCC ENVIRONMENT SERVICES )
(UK) LIMITED by y

................................................

................................................

Print Name

30886-5-8493-v8.0 : : Ho11 - 70-40479127




Acknowledged by:

MERCIA WASTE MANAGEMENT ! )
LIMITED by Ty

as Director

Print Name .. ioiceeeecervesrrnrersnrassons
as Director

SEVERN WASTE SERVICES LIMITED
by . .

Print Name:....oocoeevvernrnnne
as Director

Print Name:.....cooveeveimeeeeeeeeeeevacnee
as Director

30886-5-5493-v8.0 <12 - 70-40479127




SCi
FORM OF CONFIRMATION INII

HEDULE 6
RELATION TO THE OPERATION AND

MAINTENANCE SERVICES PARALLEL LOAN AGREEMENT DATED 22
DECF MBER 1998

From: Severn Waste Services Limited (“0
The Marina
Kings Road
Evesham, Worcestershire
WR11 3XZ

To:  Mercia Waste Management Lzmttcd
The Marina
Kings Road
Evesham, Worcestershire

- WRI1 3XZ

Date: May 2014

Dear Sirs

We refer to the Operation and Mainten
1998 made between the Contractor, tl

22 December 1998 made between the CMT

Words and expressions defined in the OMBL.

We hereby confirm that the OMPLA shall:é

(a)

continue in full force and effect in ;

agreement of even date herewith

(b) be construed as if all references in
Agreement” are references to the;
Agreement; and

(¢)  be construed as if all references in th

Maintenance Agreement” are referenc
OMA Amendment Agreement.

This letter is governed by English law.

30886-5-8493-v8.0

and otherwise notwithstanding the arA

13-

perator")

("Contracto r

ance Services Agreement dated 22 December
¢ Operator and Beacon Waste Limited (the
"OMA™} and the Operaticn and Mamte ance Services Parallel Loan Agreement dated

tractor and the Operator (the "OMPLA')

bear the same meaning in this letter.

endment Agreement™);

1ation to all of the obligations specified therein
endments to the OMA effected by an amendment

ade between the Contractor, the Operator and
Beacon Waste Limited (the "OMA ﬂn

the OMPLA to the "Operation and Maintenance
OMA as amended by the OMA Amendment

¢ OMPLA to "Clause 20.5 of the Operation and
es to Clause 26.5 of the OMA as amended by the

70-40479127



Yours faithfully

SEVERN WASTE SERVICES )
LIMITED by

S S

Print Namie . e cmeirennneeiereeresaesees
as Director

Acknowledged by

MERCIA WASTE )
MANAGEMENT LIMITED by )

)

Print Name: .o e reeereannin
as Director

as Director

30886-5-8493v8.0 di4- 2040479127




EXECUTION PAGE

EXECUTED as a DEED )
for and on behalf of 1y
MERCIA WASTE . )
MANAGEMENT LIMITED }

Byl e

.........................................................

as Director

By e e eaa

as Director

30886-5-8493-v8.0 ; =15 - 70-40479127




EXECUTED as 2a DEED
for and on behalf of '
SEVERN WASTE
SERVICES LIMITED

R

By et

as Director

£ U

as Director

30886-5-8493-v8,0 _ 16~ 70-40479127




EXECUTED as a DEED )
for and on behalf of 1)
BEACON WASTE LIMITED i)
By e s e
Print NAME! et e

as Director

By e

PrANt NAIC o eeeeerreeere e iees e renrenerseesenressesebeens
as Director

30886-5-8493-v8.0 ~17 - 7040479127




ANNEX 19

(SCHEDULE 12 (DETERMINATI(:)N OF THE IMPACT OF CHANGE IN
COMPOSITION AND CALORIFIC V1 LUE OF CONTRACT WASTE) TO THE
WASTE MANAGEME T SERVICE CONTRACT)

PART A :
WASTE TO ENERGY SUPPLEMENT

1. Specification
The "CV Base Value" shall be - mega Joules per Kilogramme (MJ/kg) being the
agreed calorific value at the design pmlnt of the firing diagram for the Waste to Energy
Plant. ;

2. Not Used.

3. Not Used.

4, Not Used.

5. Not Used.

6. Not Used.

7. Not Used.

8. Not Used.
9, Determination of CV for Further CVw Revnews and correction for Non-Contract
Waste .

9.1 On the final day of the first full Contractl ear followmg the first anniversary of the Take-
Over Date, the Contractor shall determine the average annual calorific value of Contract
Waste (and on the final day of each Cont‘ract Year thereafter, each being a "Further CV
Review") received and processed w1th1n the Waste to Energy Plant during that Contract
Year,

Further CV Reviews shall be determmed in accordance with this Paragraph 9 and
using the Waste to Energy Plant boiler as a calorimeter.

9.2 The Contractor shall use reasonable endeavours to ensure that all Contract Waste, Non-
Contract Waste or combined Contract IWaste and Non-Contract Waste is adequately
mixed to ensure that a relatively homogenous waste stream enters the grate of the Waste
to Energy Plant (the "Waste Feedstock“)

9.3 During operation of the Waste to Energy Plant, the Contractor shall use reasonable
endeavours to ensure that the calorific val e of the Waste Feedstock shall remain stable.

cam_1b\54714732 iR 1
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9.5

9.6

9.7

9.8

9.9

9.10

9.11

9.12

9.13

In order to correct for the contribution of iany Non-Contract Waste when carrying out the
test under Paragraph 9.1 and in each F‘ er CV Review, the Contractor shall perform
two 5 Day Tests (each being a "Test Set!') on the Waste Feedstock twice a year (totalling
some 20 days in each Contract Year) folljwmg the Take Over Date. :

Each 5 Day Test shall consist of a perid of 5 consecutive Days of operation over which
the performance of the Waste to Energy Plant shall be monitored in accordance with this

Schedule 12 to determine the average calorific value of Contract Waste.

In any full Contract Year each Test Set shall be conducted over a continuous period of 14
days during which the Waste to Energy Plant is operating without interruption, shutdown
or stoppage. |

The timing of the Test Sets shall be such% that they reasonably represent the waste received
at the Waste to Energy Plant over the Contract Year.

Whilst time shall not be of the ess_encﬁe,l commencement of each Test Set within two
weeks after bank holidays shall be avoided wherever possible in order to minimise the
potential influence of abnormal collection periods during these times.

At least four months shall have elapsed:between the commencement of each Test Set in

any Contract Year.

The Contractor shall provide details of its proposed plan and methodology for each Test
Set not less than 15 Business Days in advance of that Test Set. The Superintendent
Officer shall, acting reasonably, be entitled to object to the proposed plan and
methodology not less than 5 days prior to the commencement of the each Test Set and the
Contractor shall have due regard to|iany such objection or comment from the
Superintendent Officer.

The Contractor shall notify the Supermtendent Officer not less than 15 Business Days in
advance of its intention to carry out each:] Fest Set in any Contract Year.

In the first 5 Day Test of each Test Se‘:t, the calorific value shall be measured using
combined Contract Waste and Non—Cor?tract Waste (the combined Contract Waste -and
Non-Contact Waste test). During the second 5 Day Test in each Test Set, the calorific
value shall be measured using Contract|Waste alone (the Contract Waste test), Each 5
Day Test shall be performed in accordance with the principles set out in Paragraph 9.4
above. In each 5 Day Test, the average calorific value of the respective waste streams
shall be determined, and applied to the assessment of the Variance in Calorific Value
pursuant to Paragraph 10.1 below. In the!event that the Waste to Energy Plant is unable to
operate continuously throughout the perﬁod required to undertake either Test Set in any
Contract Year, then that Test Set shall be rescheduled and repeated. The Superintendent
Officer shall have the right to witness such tests and shall be provided with all necessary
data to allow verification of the test resqlts A report setting out the results of the tests,
with supporting calculations and data, ishall be made available to the Superintendant
Officer within 10 Business days of their completion,

cam_1b\5471473\2 o 2
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'9.14  Without prejudice to the terms of Paragraph 9.13, if there is insufficient Contract Waste

to enable each 5 Day Test to be carriediout, then the Contractor shall be entitled to use
Non-Contract Waste in its stead to avoid disruption to the operation of the Waste to
Energy Plant. The relevant Test Set w1ll then be repeated when sufficient volumes of
Contract Waste become available.

10.  Variance in Calorific Value
10.1  Where a Further CV Review deterrmnes that the average annual calorific value of
Contract Waste is in excess of ] above|the CV Base Value, the Contractor shall within
14 Days of such Further CV Review deliver to the Superintendent Officer a notice
("Waste to Energy Supplement Increas‘e Notice"). This notice shall include appropriate
average annual calorific value analysis taken from the DCS for the Waste to Energy Plant
in accordance with the Further CV Review, together with the Contractor’s notice of
change to the Waste to Energy Supplern‘ent Price per tonne which shall apply from the
first day. of the first month of the Contract Year following the Contract Year of the
relevant Further CV Review.
Where a Further CV Review determmes that the average annual calorific Value of
Contract Waste is less than the . above the CV Base Value, the Waste to Energy
Supplement Price per tonne as set out in Schedule 6 shall apply for the Contract Year
- following the Contract Year of the relevant Further CV Review. Where this results in
a reduction to the current Waste to Energy Supplement Price, then the Contractor shall
advise the Superintendent Officer within 14 Days of such Further CV Review by way
of an Waste to Energy Supplement Decrease Notice which shall include appropriate
average annual calorific value analysrh taken from the DCS for the Waste to Energy
Plant in accordance with the Further GV. Review. -
Where a Further CV Review deterrnmes the average annual calorific value for
Contract Waste to be in excess of [Jj above the CV Base value, the Waste to Energy
Supplement Price shall be multlphed bgr > where:
(9&
CVs
g
cam_1b\54714730 _ il 3
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10.4  If the parties are unable to agree the appr
Energy Supplement Price per tonne withi
Energy Supplement Increase Notice or
the case may be) then either party may refer the same for dispute resolution in accordance
with the Dispute Resolution Procedure. ;| :

- 10.5  The Contractor shall provide a monthly u

: value recorded from the commencement;
average calorific value to the end of thati
Superintendant Officer. ‘

cam_1b\54714732
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ANNEX 20
PROPERTY TRANSFER AGREEMENT
[This document is already publicly 'availablie and so is not included here or elsewhere in the
revisediversion]
;
|
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THIS AGREEMENT is dated ___ May 2014 and made between:

(1) MERCIA WASTE MANAGEMENT LIMITED of The Marina, 'Kings Road,
Evesham, Worcestershire, WR11 3X7, England (the "Contractor"); and

(2) SEVERN WASTE SERVICES LIMITED of The Marina, Kings Road, Evesham,
Worcestershire, WR11 3XZ, Englajd (the "Construction Manager").

RECITALS:

(A) The Contractor and the Cons‘chtlon Manager are parties to a construction

mapagerment agreement entered mto‘ on 22 December 1998 (the "Original CMA™) for

. the provision of certain services in!connection with the Project (as defined in the
Original CMA). T .

(B) In connection with certain modsﬁgitlons to the Service Contract (as defined in the
Original CMA), the Guarantors (asi defined in the Original CMA) will no longer
construct the Waste to Energy Plant (as defined in the Original CMA),

(C)  The Contractor has on or about the date of this Agreement entered into an EPC
contract pursuant to which Hitachi Zosen Inova AG as EPC contractor has undertaken
to construct the Waste to Energy Pl

(D)  The Parties have agreed to ente‘;x";mto this Agreement in order to record the
amendments to and restatement of the Original CMA.

IT IS AGREED as follows:
1. DEFINITIONS AND INTERPRETATION
1.1 Definitions

In this Agreement:

"Amended CMA" means the Ongmal CMA, as amended and restated by this
Agreement. |

"Amended CMA Effective Date” has the meaning given to it in Clause 2.

"Construction Management Parallel Loan Agreement” means the construction
management parallel loan agreemeﬂ% dated 22 December 1998 between the Contractor
and the Construction Manager. !

"Construction Management TL:hmca! Support Agreement" means the
construction management techmcal support agrecment dated 22 December 1998
between the Contractor, the Construction Manager and Urbaser S.A. and FCC
Environment Services (UK) L}Imt%d (formerly known as FOCSA Services (UK)
Limited) {the "Technical Support Providers").

"Direct Agreement in favour of the Councils” means the direct agreement

substantially in the form attached as: Schedule 2 (Direct Agreement in favour of the
Councils). :

30886-5-8484-v5.0 el TG-40479127




1.2

13

1.4

"Direct Agreement in favouwr q[i the Funders" means the direct agreement
substantially in the form attached as ‘Schedule 3 (Direct Agreement in favour of the
Funders).

"Deed of Guarantee" means the deed of guarantee. substantially in the form attached
as Schedule 4 (Deed of Guaraniee). :

"Parties" means the parties to this Agreement and "Party" means any of them as the
context so requires. '

Incorporation of defined terms

(a) Unless a contrary mdlcatmn;appears a term deﬂned in the Original CMA has
the same meaning in this Agreement.

(b)  The principles of construction set out in the Original CMA shall have effect as
_' if set out in this Agreement.

Clauses

In this Agreement any reference to @ "Clause™ or a "Schedule" is, unless the context
otherwise requires, a reference to a C}‘ausc in or a Schedule to this Agreement.

Third party rights

.
A person who is not a party to thﬂs Agreement has no nght under the Contracts
(Rights of Third Parties) Act 1999 1o enforce or to enjoy the benefit of any term of
this Agreement.

CONDITIONS PRECEDENT TO: ”.I‘HE AMENDED CMA

The Amended CMA shall not become effective until the executmn and delivery by
the respective partles thereto of thelDu'ect Agreement in favour of the Councils, the

" Direct Agreement in favour of the Funders and the Deed of Guarantee (the

"Amended CMA Effective Date").:
CONDITION PRECEDENT TO T E ORIGINAL CMA

Wlthout prejudice to Clause 2 of ﬂuJ Agreement, the conditions precedent referred to
in Clause 2 (Appointment of the Co?stmctzon Manager) of the Original CMA have
been fully met by the Contractor :and the Construction Manager and the Parties
acknowledge and agree that the Orlglhal CMA is in full force and effect.

ACKNOWLEPGEMENT
The Parties acknowledge and agree tLhat, as at the date of this Agreement:
(a) the Construction Manager has been paid all amounts due; and

(b) to the best of their knowledge, there are no outstanding claims against the
Contractor,
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6.1

6.2

7.2

pursuant to the Original CMA.

RESTATEMENT OF THE ORIGINAL CMA

With effect from the Amended G Effective Date the Original CMA shall be
amended and restated so that it shall be read and construed for all purposes as set out
in Schedule 1 (Restated Agreement)}

LETTERS OF CON'FIRMATION ‘

Letter of confirmation relating to; he Construction Management Technical
Support Agreement

- The Construction Manager shall pi'#cure that the Technical Support Providers shall

provide, and the Parties shall acknowledge, a letter of confirmation relating to the
Construction Management Techmc‘pl Support Agreement in the form attached as
Schedule 5 (Confirmation in relation fo the Construction Management Technical
Support Agreement dated 22 December I 998).

Letter of confirmation relating toithe Censiruction Management Paralle] Loan
Agreement

The Parties shall execute a letter: \Of confirmation- in relation to the Construction
Management Parallel Loan Agreement in the form attached as Schedule 6
(Confirmation in relation to the Consrrucrwn Management Parallel Loan Agreement
dated 22 December 1998).

CONTINUITY AND FURTHER i SSURANCE
Contipuing obligations

The provisions of the Original CMA shall, save as amended by this Agreemént,
continue in full force and effect. ¢ .

Further assurance

The Partles shall do all such acts anJ things necessary or desirable to give effect o the
amendments effected or to be effecﬁe‘d pursuant to this Agreement.

FEES AND EXPENSES

Each Party shall bear all costs and € penses (including legal fees) reasonably incurred
by it in connection with the negotlatlons preparatlon and execution of this
Agreement and any other documents referred to in this Agreement.

MISCELLANEOQUS
Incorporation of terms.

The provisions of clause 26 (A?zjudication Procedure), clause 27 (Arbiiration
Procedure), clause 32 {Norices), clgbse 35 (Waiver), clause 36 (Swrvival), clause 37
(Severance) and clause 39 (English Language) of the Amended CMA shall be
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incorporated into this Agreement s?tsy if set out in full in this Agreement and as if
references in those clauscs to "this Agreement" are references to this Agreement.

H

9.2  Counterparts

This Agreement may be executed iin any number of counterparts, and this has the
same effect as if the s1gnatures on the. counterparts were on a single copy of this
Agreement. ;

10. GOVERNING LAW

. This Agreement and any non—contractual obh gations arising out of or in connection
with it are governed by English Iawi j »

This Agreement has been entered mto on the date stated at the beginning of this
Agreement. o _
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THIS AGREEMENT is made as a deed and\ongmaﬂy dated 22 December 1998 as amended

and restated on ___ May 2014
BETWEEN:
MERCIA WASTE MANAGEM@NT LIMITED of The Marina, ngs Road,

W

@)

WHEREAS:

(A)

(B)

©)

Evesham, Worcestershire, WR11 3XZ (the "Contractor”) which expression shall

include its successors and assigns; and

SEVERN WASTE SERVICES L[g\’lITED of The Marina, Kings Road, Evesham,
Worcestershire, WR11 3XZ (the "donstructmn Manager") which expression shall
include its successors and assigns. |-

The Contractor intends fo undertakej,_the Project and wishes to proceed with the

Development including the design,

pre-sorfed material reclamation fa

construction or refurbishment and operation of
cilities, new and existing transfer stations,

household waste sites, compost plants and a Waste to Energy Plant.

The Contractor has entered into thf‘i

EPC Contract (as dcﬁned below) pursuant to

which the EPC Contractor (as deﬁned below) has undertaken to construct the Waste

to Energy Plant.

The Contractor wishes to appoint the
co-ordinating the implementation of

Construction Manager to act as its manager for
the Development and to perform the Services

upon the terms and conditions contaz‘qed in this Agreement.

NOW IT IS HEREBY AGREED as.folxowé-

1.1

1.2

PART I
DEFINITIONS AND INTERPRETATION

\
DEFINITIONS AND INTERPRE?I"ATION

Definitions by incorporation

Unless otherwise defined, terms a.rj~
same meaning as sct out in the Servi

Definitions

expressions in this Agreement shall bear the

ice Contract.

In this Agreement, unless the contgxit otherwise requires, the following expressions

shall have the following meanings: .| -

*Adjudication” means an adjudicati

"Adjudication Notice" is defined in

30886-5-8489-v8.0

an under Clause 26 (ddfudication Procedure).

¢lause 26.1 (Adjudication Procedure).
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"Adjudication Procedure” means m‘.l}e procedure for adjudication set out in Clause 26
(Adjudication Procedure) and in the TeCSA Adjudication Rules provided that in the

event of inconsistencies, Clause 26 W{Adjudication Procedure) shall prevail.

"Adjudicator" is defined in Clause 26.2 (Adjudication Procedure),

"Advance" is defined in the Construction Management Parallel Loan Agreement.

"Agreement" means this Agreememj; including the Recitals and Schedules.

"Arbitrator" means an arbitrator jappointed pursuant to Clause 27 {drbitration
Procedure). | :

"Claiming Party" is defined in Claisj«e 18 (Definition of Force Majeure Event).

"Consequential Loss" means any: indirect or consequential loss (including loss of
production, loss of profit, loss of revenue, loss of contract, loss of goodwill, loss of
use or liability under other agreements) resulting from the performance or
non-performance of any obligation hereunder, any act of negligence, breach of
contract or otherwise by any partyiand whether or not such party knew, or ought to
have known, that such indirect or cokl‘sequential loss would be likely to be suffered as
aresult of such breach. g :

"Construction Budget" means thetbudget for the Project to be prepared pursuant to
the Financing Agreements as the @séme may be amended or supplemented at the
direction of the Contractor from tinjle} to time by notice in writing to the Construction
Manager. |
"Construction Management Parallel Loan Agreement” means the loan agreement
dated 22 December 1998 between| the Contractor and the Construction Manager
substantially in the form am:exe’:ﬂ as Schedule 7 (Construction Management
Agreement Parallel Loan Agreement))

"Construction Management Tech_jl‘xlical Support Agreement" means the technical
support agreement dated 22 December 1998 between the Technical Support Providers,
the Contractor and the Construction Manager. ‘

"Construction Manager Consents!| means all Planning Permission and Necessary
Consents required for the provision o;f the Services to the standards of a Reasonable
and Prudent Construction Manager, and which can be obtained in the Construction
Manager’s name. .}

R
"Construction Manager's Insurafr‘l;ces" is defined in Clause 15.1 (Construction
Manager's and Contractor's Insurances).

"Construction Manager's Monthly| Invoice" is defined in Paragraph 1 (Construction
Manager's Monthly Invoices) of Section 3 (Payment) of Schedule 3 (Reimbursable
Costs and Fees). ' '
"Construction Period" means the |period or periods for the construction and
completion of the Development beginning on the Effective Date and ending in
accordance with the Construction Programme. '

30886-5-8489-v8.0 L. 70-40479127




"Construction Programme” means [the programme prepared by the Construction
Manager as part of the Implcmentallcim Services and approved by the Contractor as
the same may be amended or supplemented from time to time in accordance with this
Agreement. ! :

"Construction Services" means the! s%:rvices to be performed during the Construction
Period and at such other times as may be necessary or appropriate for the proper
implementation and-completion of th 3§Project.

"Coniract Year" means:
(@  the First Contract Year; and -

(b)  each succeeding period of 12 jmonths commencing on 1 April and ending on
31 March Provided that if the date of expiry or termination of this Agreement
is not 31 March, the final Contract Year shall end on such date.

"Contractor Consents" means all ?lanning Permission and Necessary Consents
required for the provision of the Services, but excluding the Construction Manager
Consents. |

"Contractor's Insurances” is deﬁrlejd in Clause 15.1 (Construction Manager's and
Contractor's Insurances). '

"Contractor's Monthly Invoice” is jdeﬁned in Paragraph 2 (Coniractor's Monthly
Invoices) of Section 3 (Payment) of Schedule 3 (Reimbursable Costs and Fees).

"Contractor's Representative" 1s defined in Clause 5.1 (Contractor's
Representative). .

"Councils” means WCC and HDC. ||~

"Default Rate" means LIBOR plus|two percent (2%) or in the event that no such
rate is quoted in respect of the releviant period such equivalent rate as the parties may
agree or in default of agreement as ;c‘ie:termined by an Adjudicator in accordance with
Clause 26 (Adjudication Procedures)‘.j :

| .
"Development" means the works féﬂ the development or redevelopment of the Sites
briefty described in Schedule 1 dl?articulars) including "all demolition and site .
clearance, site investigation and prebfaration, provision and diversion of services and
all ancillary works. ‘

| |

"Direct Agreement in favour of ¢l ¢ Funders" means the direct agreement dated on
or about the date of this Agreer‘n?nt. between the Contractor, the Construction
Manager and the Funders. |

: i
"Direct Agreement in favour of th‘e} Councils" means the direct agreement dated on
or about the date of this Agreemjent between the Contractor, the Construction
Manager and the Councils. |

"Di_spute" means any dispute or difft erence of any kind whatsocver between any or all
of the parties to this Agreement arisipg out of or in connection with this Agreement or
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the subject matter thereof, mcludmg

¥
-3

any question regarding (a) its existence, validity

or termination or (b) payments or habx]ities in respect thereof,

"DlSpute Resolution Procedure";
Dispute Resolution) of this Agreem
that in the event of inconsistencies F
shall prevail over the TeCSA Adjud

"Documents” means all draw'mgs'
other documents and all revisions

means together Part VI (Governing Law and
ent and the TeCSA Adjudication Rules provided

z‘trt VI (Governing Law and Dispute Resolution)
catmn Rules.

‘pIans specifications, records, calculations, and
thereof and additions thereto, and the designs

contained in them, prepared or to 'bé prepared by or on behalf of the Construction

Manager in respect of the Project.

"Due Date for Payment" means|
Paragraph 1(e) (Construcrion
(Contractor's Monthly Invoices) (as
(Reimbursable Costs and Fees).

e date on which payment becomes due under

fmagers Monthly Invoices) or Paragraph 2
as relevant) of Section 3 (Payment) of Schedule 3

’

"Effective Date" is defined in Claus ;2.2 (Appointment of the Construction Manager).

"EPC Contraet” means the contrEtt entered into on or about the date of this
Agreement between the Contractor aHd the EPC Contractor.

"EPC Contractor” means Hitachi quen Inova AG.

"Estlmated Reduced Fee" is define

Em Clause 13.5 (Remuneratzon)

"Existing Dispute" is defined in Cla se 27.6 (drbitration Procedure).
|

"First Contract Year" means fromiﬁ

“Force Majeure Event" is defined in

‘l‘

e Effective Date to the following 31 March.

Clause 18 (Definition of Force Majeure Evenf),

"Foree Majeure Period" is deﬁnedllr; Clause 13.5.1 (Remuneration).

"Guarantors" means Fomento de Construccmncs Contratas S.A. and Urbaser S.A.

"HDC" means The County of Herefpt

"HGCRA" means the Housing Grales,

"JCE Rules" is defined in Clause 26 1

- "Implementation Services" mean
(Implementation Services) of Sched
Construction Period and at such othe
the proper implementation and comp

dshlre District Council.

Construction and Regeneration Act 1996,
6 (Adjudication Procedure).

. in Section 1

s the services described

ule 2 (Services) to be performed during the
r times as may be necessary or appropriate for
P

tion of the Project.
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"Insurances” means the Confractor's Insurances and the Construction Manager's
Insurances.

"Legal Proceedings"” is defined in ?Cljause 27.13 (Arbitration Procedure).

"Monthly Invoice" means a Cobstruction Manager's Monthly Invoice or a
Contractor's Monthly Invoice. ‘

"Non-Claiming Party” is defined in Clause 19 (Notification of Force Majeure).
"President” is defined in Clause 275.1‘ (drbitration Procedure).

"Project Director” is that person a;j)pointed by the Construction Manager to act a
project director pursuant to Clause 4 (Construction Manager's Personnel). :

“Reasonable and Prudent Construction Manager" means a person seeking in good
faith to perform its contractual {)‘b:ligations and exercising that degree of skill,
diligence, prudence and foresight vﬂ‘q'ch would reasonably and ordinarily be expected
from a skilled and experienced construction manager complying with the Legal
Requirements engaged in the same type of undertaking in the same or similar
circumstances or conditions and!| 'standards of a Reasonable and Prudent
Construction Manager" has a corresponding meaning.

"Reduced Fee" is defined in Clause 13.5.1 (Remuneration).

"Reimbursable Cost" means

"Reimbursable Cost Items" is defi edm Section 1 (Def?

‘ nition of Reimbursable Cost)
of Schedule 3 (Reimbursable Costsfgbd Fees).

"Related Dispute" is defined in Clél‘lise 27.6 (Arbitration Procedure).
"Representing Party" is defined in ¢1ause 30 (Representations and Warranties),

"Service Contract” means the ‘waste management service contract dated 22
December 1998 between WCC, HDC and the Contractor, as amended and
supplemented by variation agreenit;z]at on or about the date hereof between WCC,
HDC and the Contractor (a copy of which the Construction Manager acknowledges
receiving from the Contractor). . ‘ . '

"Services" means the Implementatifc}»ﬁ Services and the Construction Services.
"Sites" means the land and/or buil&ings (at various locations) on which the plant,

machinery, roads and other sh'uct'J‘J‘res forming the Development are situated and
"Site" means each of them. “L

"Technical Support Providers"

means FCC Environment Services (UK) Limited
and Urbaser S.A. ‘ : .
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"TeCSA" means the Technology an

"TeCSA Adjudication Rules" mg
TeCSA or the most recent edition o
Adjudication Notice.

"Third Party Agreements" means

4 Construction Solicitors’ Association.

ans version 3.2 of the adjudication rules of the
ﬁ the TeCSA Adjudication Rules at the time of an

all or any agreements or contracts entered into, or

to be entered into, between the Contractor and other persons in respect of the Project

including relating to the provision
product produced by the Project inc

"Frade Contract" means cach con

of finance for the Project or the disposal of any
ludmg the PrOJect Documents.

Iast to be executed by the Contractor and a Trade

Contractor and for the avoidance OT doubt, includes the EPC Contract.

"Trade Contractors means each! contractor or supplier engaged from fime to time

by the Contractor under a Trade Co;‘x

and completion of part or parts of t

tract to undertake and/or procure the construction
e Development and (to the exfent required by the

Trade Contract) the design thereof and the making good of defects therein and, for the

avo:dance of doubt, includes the EP

C Contractor under the EPC Contract,

"Tribunal" means an arbltratlm‘l\ tribunal appointed pursvant to Clause 27

- (Arbitration Procedure)

"WCC" means Worcestershire Cou'nfty Council.

"Working Hours" means 9.00am to 5.30pm on a business day.

Interpretation

In this Agreement:

1.3.1 = except o the extent that the context requires otherw:se references to the
singular shall include references to the plural and vice versa;

i32  words denotmg natural persons shall include corporations, partnerships, firms,

companies, joint ventwres,
entities (whether or not havi

trusts agsociations and orgamsatmns or other
g a separate legal personality) and vice versa;

1.3.3 references to the words ' mc’lude" and "including" are to be construed without

. limitation; -

134 except to the extent that the context requires otherwise, references to a
"Recital", "Clause" or "Schedule" shall be references to a recital, clause or
schedule in, or to, this Agreenent

1.3.5  except to the extent that the!

cpntext requires otherwise, references to a "Part"

shall be references to a part of this Agreement;

13.6 . except to the extent that the 1context requires otherwise, any reference to an

- agreement or document is a

reference to it as further amended, supplemented

or novated from time to time and includes a reference to any document which
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13.8

139

1.3.10

1.3.11

1.3.12

13.13

1.3.14
1.3.15

1.3.16

1.3.17

1.3.13

1.3.19

amends, is supplementa! to, novates, or is entered into, made or given pursuant

" to or in accordance with anyiterms of it; :

unless the context requires c&m&se, any reference to a statutory provision
(including any secondary legislation) shall include such provision as from time
to time modified or re-cnactéd or consolidated so far as such medification or

re-enactment or consolidatio% is applicable (whether before or after the date of

this Agreement);

references to a "party" or “p,arj'ties" are to a party or parties to this Agreement;

a person includes a referencej to that person's legal personal representatives,

successors and lawful assigns;|

the headings are inserted for
purposes of construction;

all accounting terms used b
meaning respectively given
principles;

the terms "hereof”, "herein’
this Agreement,

>

convenience only and are to be ignored for the

;fzt not expressly defined herein shall have the
to them under generally accepted accounting

, "hereby”, "hereto” and similar words refer to

references to pounds sterling shall include the references to the lawful
currency of the United Kingddm, from time to time;

this Agreement includes the ?jchedules;

a "day" shall mean a period T

24 hours running from midnight to midnight;

a "year" or a "month” is a reference to a calendar year or calendar month as

the case may be; }

a "business day"” means a diiy on which banks in London are generaily open
for business and excludes Saﬁ:lrday and Sunday;

except to the extent that the context requires otherwise, references to a

"Paragraph" or "Section"
respectively; and

1.4 Instructions

are 10 a paragraph or section of a Schedule

the masculine includes the feFMne and vice versa.

No instruction, direction, adnﬁssi?h, consent, approval, confirmation, comment,
sanction, acknowledgement or advice made or given by, or on behalf of, the
Contractor shall in any way relieve the Construction Manager from its liabilities or

obligations hereunder nor shall such
in any way.

30886-5-8483-vE.0
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1.5  Inspection

The liability and obligations of the Construction Manager under this Agreement shall
not be released, diminished or in any other way affected by any enquiry or inspection
into any relevant matter which ma& be made or carried out by or on behalf of the
Contractor. '

1.6 Trade Contractor

Where by this Agreement the Conﬁtructwn Manager is required to act with or with
reference to a Trade Contractor, |Hut at the time that the obligation falls to be
performed the person whom is to be appointed as the Trade Contractor (as the case
may be) has been approved by thc Contractor, but has not been appointed, the
Construction Manager shall, if requ lred in writing by the Contractor, act with or by
reference to such person as if such g person had already been appointed.
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23
24

3.1
3.2

33
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P-ART I
APPOINTMENT OF CONSTR UCTION MANAGER AND TERM

APPOINTMENT OF THE CONSTRUCTION MANAGER

The Contractor appoints the Consn:uct:lon Manager as construction manager and the
Construction Manager hereby acccpts such appomtment and agrees to carry out and
complete the Services fully and faltnfully and in the best interests of the Contractor
and in accordance with the terms and condmons of this Agreement.

The Construction Manager shall not commence the Services until it has received the

Contractor's written instruction to pr

a‘ceed with the same (the "Effective Date"). The

issue of such an instruction is a condition precedent to any Hability or obhgatlon of
the Contractor to the Construction Mdnager in respect of the Services.

[Wot used.]
[Not used. ]
TERM

This Agreement will commence on; 1.he Effective Date and continue in force until the

earlier of:

notice from the Contractor of the temnjination of the Service Contract;

notice from the Contractor, that the
the Trade Contracts has ended; or

ljast in time of the defects liability periods under .

subject to the Direct Agreement in f<1vour of the Funders and the Direct Agreement in
favour of the Councils, the date on which this Agreement may be terminated in

accordance with Part VII (Suspensio

q and Termination).
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4.1

4.2

4.3

44

4.5

PART III
REPRESENTATIVES AND PERSONNEL

CONSTRUCTION MANAGER'S PERSONNEL
The Construction Manager shall appi(‘)gnt a Project Director who shall:

411 berecruited from the persom'leil of either of the Technical Supi)ort Providers or
cither of the Guarantors; | :

412 have the skills and expertisé hece'ssary to co-ordinate the implementation of -
the Development and the performance of the Services under this Agreement;
and

413 bebased in the United Kingdm;n,

whose appointment the Contractor.shall previously have agreed to in writing, to direct
and control the overall performance \by the Construction Manager of the Services.
Such person, or any replacement approved from time to time by the Contractor
pursuant to Clause 4.4, shall have fuﬂ authority to act on behalf of the Construction
Manager for all purposes in connection with this Agreement and (unless the
Contractor otherwise agrees) shall r‘cpresent the Construction Manager at each and
every meeting in relation fo the PrQ]ect

The Construction Manager shall appomt, in addition to the Project Director, sufficient
staff (including resident Site staff wi cther full-time or part-time) as may be necessary
to ensure the proper and efficient performance by the Construction Manager of the
Services in accordance with this Agn ement and to whose appointment the Contractor
shall previously have agreed in wntmg

The Construction Manager shall: ‘ ‘ :

43.1 not remove the Project D1re‘ctor without the prior written approval of the
Contractor (such approval noﬂ {o be unreasonably withheld); and

432 prompily remove any perso?  engaged in the performance of the Services
(including the Project Dlrector) if reqmred to do so by the Contractor due to
their performance or conduct being, in the opinion of the Contractor,
unsatisfactory. _ i

If any of the persons referred 1o in xtins Clause 4 are so removed, or if any of them
resign or die or become mcapacltated, the Construction Manager shall be responsible
for replacing such person forthwith +v1th a person who shall, in the case of a person
removed pursuant to Clause 4.3, have been previously approved in writing by the
Contractor. Any costs incurred by\ the Construction Manager in removing and
replacing any of the persons referrcd to in this Clause 4 shall be bome by the
Construction Manager. }

The Construction Manager shall emp ]{oy only such persons as are properly qualified,
experienced and competent to perforfrq the work assigned to them.

30886-5-5489-v8.0 J 10 - ' 70-40479127
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CONTRACTOR'S REPRESENTATIVE

5.1  The Contractor shall appoint a‘repre‘;éntative (the "Contractor's Representative"):

5.1.1 who shall be authorised to act‘on behalf of the Contractor;

5.1.2  with whom the Construction
all reasonable times; and

513 whose instructions, reques

Manager (and its Project Dlrector) may consult at

ts and decisions shall be binding upon the

Contractor as to all matters pertammg to this Agreement.

5.2  The Contractor shall give notice to the Construction Manager of the appointment and
identity of the Contractor's Representatwe as soon as reasonably possible after the

execution of this Agreement

53  The Contractor may, from time to time, appoint some other person as the Contractor’s
Representative in place of the person\ previously so appointed and shall give notice of
the name of such other person to; the Construction Manager without delay. Such
appointment shall take effect upon r_epelpt of such notice by the Construction Manager.

30886-5-8489-v8.0
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PART IV
OBLIGATIONS OF THE CONSTRUCTION NIANAGER

6. OBLIGATIONS OF THE CONSTRUCTION MANAGER

6.1  Subject to Clause 2 2 (Appointmer of the Construction Manager), the Construction
Manager shall proceed regularly and dlhge.ntly with the Services and Warrams to the
Contracior:

6.1.1

6.1.2

- management system, which

| 1
that it has exercised and Wlll continue to exercise in the performance of the
Services all the reasonabie skill, care and diligence to be expected of a
properly qualified and competent construction manager experienced in
carrying out services for a Tnject of a similar size, scope and complexity to
|

the Project;

that substances generally knm‘avn expected or reasonably suspected within the
United Kingdom construction industry to be deleterious at the time of
specification or use, as the c ase may be, or not in accordance with all relevant
British Standards and/or Codes of Practice in force as at the date of the
Agreement or published in ‘the Building Research Egtablishment Digest as
being deleterious, have noﬁ \been stipulated for use by the Construction
Manager and the Construction Manager will use all reasonable endeavours to
ensure that the Trade Co‘ Factors do not use such substances in the
construction of any of the wgrks comprising the Development, including the
Waste to Energy Plant; and ! :

that all aspects of the Deve]pﬁment and the Project will accord with a quality
fll comply with the appropriate British/European
Standards (BS EN 9001),|all technical requirements and good industry

practice and which will be reﬂ‘ected ina quality plan.

that it shall do all things neﬁ;essary and within its power to comply with its
obligations bereunder and tq the standards of a Reasonable and Prudent .
Construction Manager. 'Iae Construction Manager shall do all thmgs
necessary and within its power to comply with its obligations hereunder in
accordance with the Project | IDocuments 50 as to avoid placing the Contractor
in breach of its obligations thereunder

6.2  Without prejudice to the generality qf ‘Clause 6.1, the Construction Manager shall:

6.2.1

6.2.2

30886-5.8489-v8.0

comply with all reasonab ¢ instructions and directions given to the
Construction Manager by the Contractor on any matter connected with the
Project; ' )

keep the Contractor fully and properly informed on all aspects of the Project
for which the Construction Manager is responsible and provide the Contractor
with such information, conse 1s comments, approvals or instructions required
by or from the Construction Manager with regard to the Project promptly and
in good time so as not to delay or disrupt the progress of the Project or to
cause the Contractor to be in breach of any of its obligations under any of the
Third Party Agreements; : .

d1a - 70-40479127




6.2.3

6.2.4

6.2.5

6.2.6

6.2.7

6.3

6.3.1

6.3.2

The Construction Manager shall:

if and whenever it be¢omes

Services is being or is likely!
the Contractor setting out the
the cause or causes thereof,

Construction Programme.

use all reasonable endeavours

ireasonably apparent that the performance of the
q be delayed, immediately give written notice to
material circumstances of the delay, including
and the estimated effect of the delay on the

to cause the Services to be performed and the

Development to be implem ;ded and completed within the Construction
Period and the Construction B udget

ensure that it has full knowledge of and complies with all Legal Requlrements

Planning Permissions and
reasonably foreseeable are li

Necessary Consents affecting or which it is
ely to affect the Development with the passage

of time and procure and m
assist the Contractor (as reast

ntain all Construction Manager Consents and
nably required) in obtaining Contractor Consents;

ensure that it has full knowﬂge of, and complies (as applicable) with, the
provisions of each Trade Contract and of the Third Party Agreements, extracts
of which the Contractor may from time to time have supplied to the

Construction Manager; and | |

at all times:

(a)

ensure that all reasonable precautions are taken to prevent any public

or private nuisance or any other interference with the rights of any
owner of any of the Sltes or of the general public or of the Councils;

and

(b) able ¢
causes contamination
. surrounding areas,

. . |
use its reasonable e

deavours to ensure that no Trade Contractor
or pollution to the atmosphere, water courses or

arising out of, or in the course\ of, or caused by the carrying out of the Services
or the construction of any of\ the works comprising the Development and/or

the Project.

perform the Services and all
Manager under, or pumuam to,

oth'er obligations on the part of the Construction
this Agreement; and

ensure, by way of appropnatt,\terms and obligations to be included in all Trade

Contracts, that the Trade!

Contractors perform all obligations under, or

pursuant to, their relevant Tr.ztde Contracts,

taking fully into account, and in su¢ a manner as to enable the Contractor to comply
with, all obligations and warrantlcs, both express and implied, on the part of the
Contractor which are contained i

Planning Permissions and Necessar
Trade Contract and so that nothing
Manager or the Trade Contractorsi
said obligations and warranties.

30886-5-8489-v8.0

or which arise from any Legal Requirements,

r‘Consents the Third Party Agreements or of any

done. or omitted to be done by the Construction

shall cause the Contractor to be in breach of the
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6.4

6.5

6.6

6.7

6.8

6.9

6.10

30886-5-8489-v8.0

The Construction Manager shalliprocure compliance by its employees, agents,
sub-contractors and suppliers and bf the Trade Contractors, and by others from time
to time on the Site, with all Legal Reqmrcments Planning Permissions and Necessary
Consents. The Construction Manager shail further procure that each Trade Contractor
complies with all of its obligations Lrpder and ail the requirements of, their respective
Trade Contracts. A

Other than in relation to the Waste to iEnergy Plant, the Construction Manager shall be,
unless and until replacement principal contractors are appointed in relation to
individua] Trade Contracts, the prmc:pal contractor for the purposes of the CDM
Regulations and hereby warrants {oi the Contractor that it is competent and adequately
resourced for the purposes of carrymg out its obligations as principal contractor.

»

The Construction Manager shall dev‘elop a detailed minimum functional specification
for the Waste to Energy Plant (including details of redundancy, quality of equipment
to be provided and standards to be ‘worked to during constructlon) which shall be
reviewed by, and subject to the approval of, the Councils.

Notwithstanding compliance with i 1t£ \ob]:gauons and warranties under Clauses 6.1 to
6.5, if for any reason the Constru t:on Manager is prevented from performing or
hindered in the perfonnance of the! Servmes due to any event whatsoever (including
any act, omission or default of the Contractor or any person employed by the
Contractor) the Construction M ager shall use best endeavours to eliminate or
minimise the effect of the event. ﬂnTg

Subject at all times to the proviéi‘c‘ms of Clause 8 (Limitations on Construction
Manager's Authority), if in the perfoﬁ'nance of the Services the Construction Manager
has a discretion exercisable as between the Contractor and a Trade Contractor, the
Construction Manager shall exercise 1ts discretion properly and fairly, Subject thereto,
and except as requ1red by law (but not otherwise), the Construction Manager shall in
all respects act in the best mterests of the Contractor and at no time shall the
Construction Manager permit the Construction Manager's interests or the interests of
any other person to take precedcnce@ev;ver the interests of the Contractor.

The Construction Manager shall co:—ojrdinate the work of each Trade Contractor with
each other and with the Services so|as to ensure that the Project shall be completed
within the Construction Budget and the Construction Period.

If, notwithstanding its undertakings &)ursuant to Clauses 6.2 to 6.5, the Construction

Manager shall discover any part of tl?e Development that does not or may not comply
with any Legal Requirements, Plannmg Permissions or Necessary Consents then it
shall immediately notify the Contractor of those aspects of the Development which
fail so to comply. As soon as pracﬁcable following such notice, the Construction
Manager shall provide the Contractor with its comments and recommendations for
overcoming the non-compliance at the least additional cost and causing as little delay
and disruption to the Project as poss1ble and shall comply with (and shall procure that
each Trade Contractor complies w1th) any instruction given by the Coniractor in
respect of such non-compliance. - }
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7.1

7.2

8.1

SITE AND SITE SAFETY

To enable the Construction Manager to catry out the Services and for the purposes of
all Legal Requirements, Planning Permissions and Necessary Consents, the
Construction Manager shall be deenr ned to be in possession of the Sites (other than the
Site at which the Waste to Encrgy Plant is to be located) from the date of the
Contractor's written instruction pbrsuant to Clause 2.2 (dppoiniment of the
Construction Manager)y until the end of the Construction Period and shall be deemed
to be in control of the operations on\all of the Sites, 1nclud1ng the Site at which the
Waste to Energy Plant is to be locateh

The Construction Manager shall procure that any temporary works required in or
about the execution and complenon‘ of the Development including any temporary
works which become part of the Pro;ect and any part of the Project used as temporary
works during construction are adeqﬁate safe, stable and have no adverse effects on
adjacent property and buildings.

LIMITATIONS ON CONSTRUC"IWiON MANAGER'S AUTHORITY

The Construction Manager shall have authority to exercise and perform all those
rights and ‘obligations ascribed to‘ it by the terms of the Trade Contracts, but
notwithstanding anything to the contrary contained elsewhere i in this Agreement, the
Construction Manager shall have né\authonty without the prior written approval of
the Contractor: 1 |

811 to issue an jnstruction or diredtion to any Trade Contractor varying the design,

cost, specification, quality or quantity of work, matenals and/or goods as
shown or described in any Trade Contract;

8.12 to agree to any amendment tow the terms of any Trade Contract with any Trade
Cantractor; | ‘

8.1.3 to agree to any waiver or release of any obligation of any Trade Contractor
undez, and in connection w1th‘ a Trade Contract;

8.1.4 to give any notice of default ‘pursuant to any condition of the Trade Contract
that provides for the termination of the employment of a Trade Contractor by
the Contractor or to terminate, or allow to be freated as terminated, the
employment of a Trade Contractor; -

81.5 fo approve or express satisfa.ctxon with any design carried out by any Trade
Contractor, or with the quallty of materials or the standards of workmanship
where and to the extent that the Trade Contract requires that such approval or
satisfaction is a matter for the\opmlon of the Construction Manager;

. 816 to graht any extension of time] to any Trade Contractor pursuant to the terms of

any Trade Contract; or

817 to agree or accept any ﬁnam:ial claim of any kind whatsoever pursuant to the
terms of any Trade Contract. ‘ :
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82  The Construction Manager shall inot issue any certificate whatsoever (including
interim and final certificates for pay ment and the certificates of practical completion
and completion of making good of; I:lfeots) to any Trade Contractor unless the same
has been countersigned by the Contractox where this is a requirement of the Trade
Contract to which the certificate relates

9. TIME FOR PERFORMANCE

The Construction Manager shall, subj‘ect to the provisions of this Agreement, proceed
with the Development regularly and diligently and shall perform its Services in
accordance with the Constructioq Programme If the Construction Manager is
prevented or delayed in the perforn::lm:lce of the whole or any part of the Services or if
the Development is delayed for any] reason (whether arising out of delay by any Trade
Contractors and/or whether amounting fo Force Majeure or otherwise), then the
Construction Manager shall use its best endeavours, as soon as practicable and in
accordance with the terms of this Agreement, to resume and expedite the performance

of the Services so as to complete the|same with all possible speed.

10. DEED OF GUARANTEE ' |
The Construction Manager shall préncure that the Guarantors shall provide a Deed of
Guarantee in the form attached as Schedule 4 (Deed of Guarantee).

11.. EPC CONTRACT

11.1  The Construction Manager acknowle dges that the Contractor has entered, or will enter,
into the EPC Contract in respect of th? construction of the Waste to Energy Plant.

11.2  Without limiting Scheduie 2 (Serwpes), the Construction Manager undertakes to

30886-5-8489-v8.0

ensure the co-ordination of the con
other aspects of the Services.
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struction of the Waste to Energy Plant with all
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PART V
'PAYMENT

12.  REIMBURSABLE COST ITEMS |
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13.7 If in respect of any amount to which Clause 13.6 applics:

137.1 for whatever reason either of the conditions referred to in Clause 13.6 is or is
claimed to be ineffective, 1liegal unenforceable, invalid, void or voidable in
whole or in part or is changed or amended pursuant to any order or decision of
any adjudicator, court, tnbunal or arbitration or by any provision of any statute;
and i : '

13.72 the Construction Manager d&alf:jnands payment of such amount,

the provisions of Clause 13.8 shall _a‘ﬂply.

13.8  Where this Clause 13.8 applies by reason of the provisions set out in Clause 13.7, the
Contractor shall pay the Construc't‘i()n Manager the relevant amount subject to the
Construction Manager simultaneously making an Advance to the Contractor under

and in accordance with the Constru'c;t on Management Parallel Loan Agreement.

13.9 ¥ Clauses 13.6, 13.7 and/or 138‘ are or are claimed to be ineffective, illegal,
unenforceable, invalid, void or voidable in whole or in part or are changed or
amended pursvant to any order or | demsmn of any adjudicator, court, tribunal or
arbitration or by any provision ef any statute then, notwithstanding any ofher
provision of this Agreement, the final date for payment of the relevant amount shall
be 2 years after the date that, but f(lFi]:us Clause 13.9, such amount would have been
payabie. ‘

13.10 If, at any time, after the date of this Agreement an Exclusion Order comes into effect
which would have excluded this Agreement from the operation of Part II of the
HGCRA, or from the operation of Sectlon 113(1) thereof, had this Agreement been
executed after the date on which such Exclusion Order comes into effect, the parties
hereby agree to re-execute this Agreement after the date on which such Exclusion
Order comes into effect forthwith wfollowmg notice from one party to the others
requesting such re-execution.
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PART VI
RISK ALLOCATION

14. IINDEMNITI.ES
|

CONSTRUCTION MANAGER'S

15. CONSTRUCTION MANAGER'S J}ND CONTRACTOR'S INSURANCES

4
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16.  FINES AND PENALTIES

17. LIABILI'._[‘Y

30886-5-8489-v8.0

22-

70-40479127



18.

19.
19.1

192

19.3

194

20.
20.1

DEFINITION OF FORCE MAJEURE EVENT

In this Agreement, "Force Majeure Event" shall mean any event or circumstance or
combination of events or circumstances defined as a Force Majeure Event or a Relief
Event in the Service Contract that matenally and adversely affects a party (the
"Claiming Party") in the pcrfonnance of its obligations in accordance with the terms
of this Agreement but only if and to the extent that such events and circumstances are
not within the reasonable control, dlrectly or indirectly, of such Claiming Party and
the Claiming Party has used all reasonable efforts to prevent or avoid the Force
Majeure Event and mitigate its effec’ts

NOTIFICATION OF FORCE MATEURE

The Claiming Party shall notify the other party (the "Non-Claiming Party") in
writing of the occurrence of any:| Force Majeure Event as soon as reasonably
practicable, and in any event within 7 days after the Claiming Party knew, or ought
reasonably to have known, of its occurrence and that the Force Majeure Event would
be llkely to have an impact on its pcrformance of its obligations under this Agreement.

Any notice pursuant to Clause 19.1 shall set out full particulars of;

19.2.1 the nature of each Force MaJeure Event which is the subj cct of any claim for
relief; K

| i -
1922 the effect which such Force:Majeure Event is having or had on the Claiming
Party's performance of its obllgations under this Agreement;

1923 the measures which the ClaJ‘mmg Party is taking, or proposes to take, to
mitigate the impact of each F orce Majeure Event; and

1924 any other infonnation-relevanﬁ to the Claiming Party s claim. .

For so long as the Claiming Party continues to claim to be affected by a » Force
Majeure Event, it shall provide the Non-Claiming Party with regular (and not less
than monthly) written reports containing;

1931 the information called for by Clause 19.2; and

1932 such other information and evidence as the Non-Claiming Party may
reasonably request concerning the Claiming Party’s claim.

The Claiming Party shall promptly notlfy the Non—C]almmg Party in writing when
any Force Majeure Event, which is the subject of any claim, ceases or when there is
any material change in its impact on the Claiming Party's performance of its
obligations under this Agreement. ||

CONSEQUENCES OF FORCE MAJEURE

Except as expressly provided in tl‘hé Agreement, the Claiming Party shall not be in
breach of its obligations pursuant | 'to this Agreement or otherwise liable to the
Non-Claiming Party for any delay m performance or any non-performance of any
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21.

21.1

21.2

i
such obligations if and 1o the extet tithat such delay or non-performance is due to a
Force Majeure Event Provided that; )

20.1.1 the Claiming Party could n “}c have avoided the effect of the Force Majeure
. Event by taking all reasonal?}g precautions which, having regard to al! matters
known to it before the occurrence of the Force Majeure Event and all other

relevant factors, it ought to h%ve taken;

o | ..
20,12 the Claiming Party has usec its best endeavours to mitigate the effect of the
Force Majeure Event; and ! :

20.13 in the case of Force Majeure Event claimed by the Construction Manager,
such event can be, and is, é aimed as an event of Force Majeure or Relief
Event by the Contractor undb‘ﬁ the Service Contract. The parties agree that the
Construction Manager's rehi :f under this Agreement for a Force Majeure
Event shall be limited to that obtained by the Contractor under the Service
Contract for an event of Forcf‘alMaj eure or Relief Event.

EXTENSION OF TIME

- _
Upon the occurrence of a Force ;ijeuxc Event and subject to the Claiming Party
being entitled to clzim a Force Majt?@re Event pursuant to Clause 20 (Consequences
of Force Majeure), any deadlines| for performance of obligations under this
Agreement shall be extended to the extent reasonably necessary to compensate for the
delay Provided that relief shall not be granted to the extent that such delay would
nevertheless have been experienéeq F)y the Claiming Party had the Force Majeure

Event not occurred Provided that, fo;r ic avoidance of doubt;

T

S )
the Construction Manager shall not be entitled to an extension of time unless such
extension is claimed under the Servijcé Contract; and

o .
the period of any extension under this Agreement shall be limited to the period of
time granted to the Contractor unden the Service Contract.
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22,

22.1

222

23,
23.1

- 232

'PART VI
SUSPENSION AND TERMINATION

SUSPENSION OF SERVICES

The Contractor may at any time b notice in writing to the Construction Manager
require the Construction Manager fOIlﬂ‘LWlth to suspend performance of the Services in
which event the Contractor shail pay ‘to the Construction Manager any instalment (if
any) of the Fee together with any amount of Reimbursable Cost due and unpaid at the
date of such suspension and a fair an‘d reasonable proportion of the next instalment of
the Fee which would otherwise have become due having regard to the Services

performed by the Construction Mana‘ger at the date of suspension.

Unless the Construction Manager shall terminate this- Agreement pursuant to Clause
23.2 (Termination), the Contractor y, at any time after a suspension thereof, require
the Construction Manager to resume uts pexformance of the Services in which event
the Construction Manager shall resume such performance under this Agreement and
any payment made to ‘the Construction Manager pursuant to Clause 22.1 shall
consiitute payment on account tow: ds the Fee or Reimbursable Cost to be paid or
reimbursed to the Construction Manager under this Agreement.

TERMINATION | 3

The employment of the Constructmn Manager will terminate automa’ucally in the
event that the Service Contract is erlnated

Without prejudice to any other righis or remedies of the parties hereto, this Agreement
may be terminated by the Con’tractor‘lf any one or more of the following events occur:

2321 the Construction Manager _1s: in breach of this Agreement in any material
respect and has failed to cbﬁnp}y with an earlier written notice from the
Contractor requiring it to remedy such breach w1th1n 60 days after the date of
service of such notice;

2322 the Funders, pursuant to thejiLrights under the Funding Agreement, direct the
Contractor to replace the Con‘s‘truction Manager; .
| _
2323 the Contractor has given written notice to the Construction Manager in the
event of the Construction Ma‘qager: : ‘

(&)  appointing a provxsiidnal liquidator or ligquidaior or entering into
liquidation whether compuisory or voluntary (except in the case of a
voluntary wmdmg-up\ solely for the purposes of reconstruction or
amalgamation); |

any of its property or|assets or making or agreeing to any compromlse _

(b)  suffering the apm1nTcnt of a receiver or administrative receiver over
arrangement or moratorium with its creditors;

(¢)  being deemed unablf‘: \to pay its debts within the meaning of section
’ 123 of the Insolvency Act 1986; or

30386-5-8489-v8.0 i05 - 7040479127




233

234

235

(d) Becoming the s’ubjeetiof a petition seeking an administration order
under the prov1smns of the Insolvency Act 1986;

2324 any change in the ownershn or control of the Construction Manager or
amalgamation, merger, consi‘)[ldation by the Construction Manager with any
other person without the prior written consent of the Contractor where such
change in ownership or such amalgamatlon may adversely affect the interests
of the Contractor; or

23.2.5 wilful misconduct on the part‘ rf)f the Construction Manager.

Without prejudice to any other rights or remedies of the parties hereto, the Contractor
may at any time voluntarily terminate this Agreement by providing at least 2 months'
written notice to the Constraction Manager.

For the purposes of Clause 23.2.1, & matenal breach of this Agreement shall include
failure on the part of the Construc on Manager to proceed regularly and diligently
with any part of the Services.

Without prejudice to any other rights or remedies of the parties hereto, this Agreement
may be terminated by the Construchon Manager, subject to the Direct Agreement in
favour of the Funders and the Direct Agreement in favour of the Councils, if any one
or more of the following events oceur

23.5.1 the Contractor is in breach of wth13 Agreement in any material respect and has
failed to comply with an earher written notice from the Construction Manager :
requiring it to remedy such reach w1th1n 60 days after the date of service of
such notice; ‘ T

23,52 the Construction Manager hE‘iS gwen writien nouce to the Contractor in the -
event of the Contractor ' ‘ ! .
{a}  appointing a provisieinal liquidator or liquidator or enteting into
liquidation whether c?‘mpulsory or voluntary (except in the case of a
voluntary winding-up |solely for the purposes of reconstruction or

amalgamation}; ﬂl

{b) suffering the appointt ‘ent of a receiver or administrative receiver over
any of its property or! assets or making or agreeing to any compromise,
arrangement or moratonum with its creditors;

(c)  being deemed unable to pay its debts within the meamng of section
123 of the Insolvency. Act 1986; or

(d)  ‘becoming the subject ‘of a petition seeking an administration order
under the provisions oﬂthe Insolvency Act 1986; or

23.53  wilful misconduct on the pa.rt Qf the Contractor.
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23.6

237

23.8

239

23.10

Upon any termination of this 'Agreenjent, the Construction Manager shall:

23.6.1 take immediate action to wirrd-up the Services in an orderly manner and with
all reasonable speed and eco omy and quit the Sites as soon as is reasonably
practicable; :

23.6.2 _cause to be delivered to the Contractor, the Documents (whether in the course
of preparation or completed) together with all correspondence and
documentation in the possession or under the control of the Construction
Manager relating to the Project;

\

2363 if so required by the Cont:actor forthwith assign to the Contractor, the
Construction Manager's entlre benefit and interest in all subcontracts and
supply contracts; and

23.64 if so required by the ContraCtbr, forthwith assist in the smooth and economical
transfer of the Constraction| Manager's obligations to any new contractor
nominated by the Contractor‘ ‘

Without prejudice to any further nglﬂts of the Contractor arising under this Agreement
and to the Contractor's right to set off any amounts owing by the Construction
Manager to the Contractor, if this Agreement is terminated by the Contractor pursuant
to Clauses 23.2.1 to 23.2.5, the -Contractor shall not be obliged to pay to the
Construction Manager any sum owing to the Construction Manager under this
Agreement as at the date of termination umtil all sums owing by the Construction
Manager to the Contractor, including all additional costs reasonably and properly
incurred by the Contractor as a result of such termination, have been settled whether
by way of payment, set-off, counterclaxm or otherwise.

Without prejudice to any further rlgﬂts of the Construction Manager arising under this
Agreement and to the Contractor's right 1o set off any amounts owing by the
Construction Manager to the Contractor if this Agreement is terminated by the
Construction Manager pursuant to _Q}auses 23.5.1 to 23.5.3, the Contractor shall pay
to the Construction Manager only the sums specified in Clause 22.1 (Suspension of
Services) (substituting the word "te‘r;mination" for "suspension" wherever such word
appears in that clause). | '

Termination of this Agreement for: ‘any reason whatsoever shall be without pre_}udlce
to the accrued rights or claims of eﬂher party hereto in relation to any act or omission
of the other prior to such terrmnatlon‘

Notwithstanding the termination of thlS Agreement, the provisions of this Agreement
shall continue to bind each party msofar as and so long as may be necessary to give
effect to their respective rights and ;bhgat:ons hereunder.
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